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INCORPORATED UNDER 52.212-4          

 

52.202-1   DEFINITIONS (JAN 2012)  

(a)  When a solicitation provision or contract clause uses a word or term that is defined in the 
Federal Acquisition Regulation (FAR), the word or term has the same meaning as the 
definition in FAR 2.101 in effect at the time the solicitation was issued, unless—  

(1) The solicitation, or amended solicitation, provides a different definition;  

(2) The contracting parties agree to a different definition;  

(3) The part, subpart, or section of the FAR where the provision or clause is prescribed 
provides a different meaning; or  

(4) The word or term is defined in FAR Part 31, for use in the cost principles and 
procedures.  

(b) The FAR Index is a guide to words and terms the FAR defines and shows where each 
definition is located. The FAR Index is available via the Internet at 
http://www.acquisition.gov/far at the end of the FAR, after the FAR Appendix.  

 

52.233-1   DISPUTES (JUL 2002)  

(a) This contract is subject to the Contract Disputes Act of 1978, as amended (41 U.S.C. 601-
613). 

(b) Except as provided in the Act, all disputes arising under or relating to this contract shall be 
resolved under this clause. 

(c) "Claim," as used in this clause, means a written demand or written assertion by one of the 
contracting parties seeking, as a matter of right, the payment of money in a sum certain, the 
adjustment or interpretation of contract terms, or other relief arising under or relating to this 
contract.  However, a written demand or written assertion by the Contractor seeking the 
payment of money exceeding $100,000 is not a claim under the Act until certified.  A 
voucher, invoice, or other routine request for payment that is not in dispute when submitted 
is not a claim under the Act.  The submission may be converted to a claim under the Act, by 
complying with the submission and certification requirements of this clause, if it is disputed 
either as to liability or amount or is not acted upon in a reasonable time. 

(d) (1) A claim by the Contractor shall be made in writing and, unless otherwise stated in this 
contract, submitted within 6 years after accrual of the claim to the Contracting Officer 
for a written decision.  A claim by the Government against the Contractor shall be 
subject to a written decision by the Contracting Officer. 

 (2) (i) The Contractor shall provide the certification specified in paragraph (d)(2)(iii) of 
this clause when submitting any claim exceeding $100,000. 

  (ii) The certification requirement does not apply to issues in controversy that have 
not been submitted as all or part of a claim. 

  (iii) The certification shall state as follows:  "I certify that the claim is made in good 
faith; that the supporting data are accurate and complete to the best of my 
knowledge and belief; that the amount requested accurately reflects the contract 
adjustment for which the Contractor believes the Government is liable; and that I 
am duly authorized to certify the claim on behalf of the Contractor." 

https://www.acquisition.gov/far/current/html/Subpart%202_1.html#wp1145508
https://www.acquisition.gov/far/current/html/FARTOCP31.html#wp253693
http://www.acquisition.gov/far
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 (3) The certification may be executed by any person duly authorized to bind the Contractor 
with respect to the claim. 

(e) For Contractor claims of $50,000 or less, the Contracting Officer must, if requested in 
writing by the Contractor, render a decision within 60 days of the request.  For Contractor-
certified claims over $50,000, the Contracting Officer must, within 60 days, decide the claim 
or notify the Contractor of the date by which the decision will be made. 

(f) The Contracting Officer's decision shall be final unless the Contractor appeals or files a suit 
as provided in the Act. 

(g) If the claim by the Contractor is submitted to the Contracting Officer or a claim by the 
Government is presented to the Contractor, the parties, by mutual consent, may agree to 
use alternative dispute resolution (ADR). If the Contractor refuses an offer for ADR, the 
Contractor shall inform the Contracting Officer, in writing, of the Contractor's specific 
reasons for rejecting the offer. 

(h) The Government shall pay interest on the amount found due and unpaid from  

(1)   the date that the Contracting Officer receives the claim (certified, if required); or  

(2)   the date that payment otherwise would be due, if that date is later, until the date of 
payment.   

With regard to claims having defective certifications, as defined in FAR 33.201, interest 
shall be paid from the date that the Contracting Officer initially receives the claim.  Simple 
interest on claims shall be paid at the rate, fixed by the Secretary of the Treasury as 
provided in the Act, which is applicable to the period during which the Contracting Officer 
receives the claim and then at the rate applicable for each 6-month period as fixed by the 
Treasury Secretary during the pendency of the claim. 

(i) The Contractor shall proceed diligently with performance of this contract, pending final 
resolution of any request for relief, claim, appeal, or action arising under the contract, and 
comply with any decision of the Contracting Officer. 
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INCORPORATED UNDER 52.212-5:          

 

52.203-6   RESTRICTIONS ON SUBCONTRACTOR SALES TO THE GOVERNMENT (SEP 
2006) (ALTERNATE I—OCT 1995)  

(a) Except as provided in (b) below, the Contractor shall not enter into any agreement with an 
actual or prospective subcontractor, nor otherwise act in any manner, which has or may 
have the effect of restricting sales by such subcontractors directly to the Government of any 
item or process (including computer software) made or furnished by the subcontractor 
under this contract or under any follow-on production contract. 

(b) The prohibition in paragraph (a) of this clause does not preclude the Contractor from 
asserting rights that are otherwise authorized by law or regulation.  For acquisitions of 
commercial items, the prohibition in paragraph (a) applies only to the extent that any 
agreement restricting sales by subcontractors results in the Federal Government being 
treated differently from any other prospective purchaser for the sale of the commercial 
item(s). 

(c) The Contractor agrees to incorporate the substance of this clause, including this paragraph 
(c), in all subcontracts under this contract which exceed the simplified acquisition threshold. 

 

52.203-13   CONTRACTOR CODE OF BUSINESS ETHICS AND CONDUCT (APR 2010) 

(a) Definitions. As used in this clause – 

 Agent means any individual, including a director, an officer, an employee, or an 
independent Contractor, authorized to act on behalf of the organization. 

 Full cooperation – 

 (1) Means disclosure to the Government of the information sufficient for law enforcement 
to identify the nature and extent of the offense and the individuals responsible for the 
conduct. It includes providing timely and complete response to Government auditors' 
and investigators' request for documents and access to employees with information; 

 (2) Does not foreclose any Contractor rights arising in law, the FAR, or the terms of the 
contract. It does not require – 

  (i) A Contractor to waive its attorney-client privilege or the protections afforded by 
the attorney work product doctrine; or 

  (ii) Any officer, director, owner, or employee of the Contractor, including a sole 
proprietor, to waive his or her attorney client privilege or Fifth Amendment rights; 
and 

 (3) Does not restrict a Contractor from – 

  (i) Conducting an internal investigation; or 

  (ii) Defending a proceeding or dispute arising under the contract or related to a 
potential or disclosed violation. 

 Principal means an officer, director, owner, partner, or a person having primary 
management or supervisory responsibilities within a business entity (e.g., general manager; 
plant manager; head of a division or business segment; and similar positions). 

 Subcontract means any contract entered into by a subcontractor to furnish supplies or 
services for performance of a prime contract or a subcontract. 
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 Subcontractor means any supplier, distributor, vendor, or firm that furnished supplies or 
services to or for a prime contractor or another subcontractor. 

 United States means the 50 States, the District of Columbia, and outlying areas. 

(b) Code of business ethics and conduct. 

 (1) Within 30 days after contract award, unless the Contracting Officer establishes a longer 
time period, the Contractor shall – 

  (i) Have a written code of business ethics and conduct; 

  (ii) Make a copy of the code available to each employee engaged in performance of 
the contract. 

 (2) The Contractor shall – 

  (i) Exercise due diligence to prevent and detect criminal conduct; and 

  (ii) Otherwise promote an organizational culture that encourages ethical conduct and 
a commitment to compliance with the law. 

 (3) (i) The Contractor shall timely disclose, in writing, to the agency Office of the 
Inspector General (OIG), with a copy to the Contracting Officer, whenever, in 
connection with the award, performance, or closeout of this contract or any 
subcontract thereunder, the Contractor has credible evidence that a principal, 
employee, agent, or subcontractor of the Contractor has committed – 

  (A) A violation of Federal criminal law involving fraud, conflict of interest, 
bribery, or gratuity violations found in Title 18 of the United States Code; or 

  (B) A violation of the civil False Claims Act (31 U.S.C. 3729-3733). 

  (ii) The Government, to the extent permitted by law and regulation, will safeguard 
and treat information obtained pursuant to the Contractor's disclosure as 
confidential where the information has been marked “confidential“ or “proprietary” 
by the company. To the extent permitted by law and regulation, such information 
will not be released by the Government to the public pursuant to a Freedom of 
Information Act request, 5 U.S.C. Section 552, without prior notification to the 
Contractor. The Government may transfer documents provided by the Contractor 
to any department or agency within the Executive Branch if the information 
relates to matters within the organization's jurisdiction. 

  (iii) If the violation relates to an order against a Governmentwide acquisition contract, 
a multi-agency contract, a multiple-award schedule contract such as the Federal 
Supply Schedule, or any other procurement instrument intended for use by 
multiple agencies, the Contractor shall notify the OIG of the ordering agency and 
the IG of the agency responsible for the basic contract. 

(c) Business ethics awareness and compliance program and internal control system. This 
paragraph (c) does not apply if the Contractor has represented itself as a small business 
concern pursuant to the award of this contract or if this contract is for the acquisition of a 
commercial item as defined at FAR 2.101. The Contractor shall establish the following 
within 90 days after contract award, unless the Contracting Officer establishes a longer 
time period: 

 (1) An ongoing business ethics awareness and compliance program. 

  (i) This program shall include reasonable steps to communicate periodically and in 
a practical manner the Contractor's standards and procedures and other aspects 
of the Contractor's business ethics awareness and compliance program and 
internal control system, by conducting effective training programs and otherwise 
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disseminating information appropriate to an individual's respective roles and 
responsibilities. 

  (ii) The training conducted under this program shall be provided to the Contractor's 
principals and employees, and as appropriate, the Contractor's agents and 
subcontractors. 

 (2) An internal control system. 

  (i) The Contractor's internal control system shall – 

  (A) Establish standards and procedures to facilitate timely discovery of 
improper conduct in connection with Government contracts; and 

  (B) Ensure corrective measures are promptly instituted and carried out. 

  (ii) At a minimum, the Contractor's internal control system shall provide for the 
following: 

  (A) Assignment of responsibility at a sufficiently high level and adequate 
resources to ensure effectiveness of the business ethics awareness and 
compliance program and internal control system. 

  (B) Reasonable efforts not to include an individual as a principal, whom due 
diligence would have exposed as having engaged in conduct that is in 
conflict with the Contractor's code of business ethics and conduct. 

  (C) Periodic reviews of company business practices, procedures, policies, and 
internal controls for compliance with the Contractor's code of business 
ethics and conduct and the special requirements of Government 
contracting, including – 

  (1) Monitoring and auditing to detect criminal conduct; 

  (2) Periodic evaluation of the effectiveness of the business ethics 
awareness and compliance program and internal control system, 
especially if criminal conduct has been detected; and 

  (3) Periodic assessment of the risk of criminal conduct, with appropriate 
steps to design, implement, or modify the business ethics awareness 
and compliance program and the internal control system as 
necessary to reduce the risk of criminal conduct identified through 
this process. 

  (D) An internal reporting mechanism, such as a hotline, which allows for 
anonymity or confidentiality, by which employees may report suspected 
instances of improper conduct, and instructions that encourage employees 
to make such reports. 

  (E) Disciplinary action for improper conduct or for failing to take reasonable 
steps to prevent or detect improper conduct. 

  (F) Timely disclosure, in writing, to the agency OIG, with a copy to the 
Contracting Officer, whenever, in connection with the award, performance, 
or closeout of any Government contract performed by the Contractor or a 
subcontractor thereunder, the Contractor has credible evidence that a 
principal, employee, agent, or subcontractor of the Contractor has 
committed a violation of Federal criminal law involving fraud, conflict of 
interest, bribery, or gratuity violations found in Title 18 U.S.C. or a violation 
of the civil False Claims Act (31 U.S.C. 3729-3733). 

  (1) If a violation relates to more than one Government contract, the 
Contractor may make the disclosure to the agency OIG and 
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Contracting Officer responsible for the largest dollar value contract 
impacted by the violation. 

  (2) If the violation relates to an order against a Governmentwide 
acquisition contract, a multi-agency contract, a multiple-award 
schedule contract such as the Federal Supply Schedule, or any other 
procurement instrument intended for use by multiple agencies, the 
contractor shall notify the OIG of the ordering agency and the IG of 
the agency responsible for the basic contract, and the respective 
agencies' contracting officers. 

  (3) The disclosure requirement for an individual contract continues until 
at least 3 years after final payment on the contract. 

  (4) The Government will safeguard such disclosures in accordance with 
paragraph (b)(3)(ii) of this clause. 

  (G) Full cooperation with any Government agencies responsible for audits, 
investigations, or corrective actions. 

(d) Subcontracts. 

 (1) The Contractor shall include the substance of this clause, including this paragraph (d), 
in subcontracts that have a value in excess of $5,000,000 and a performance period of 
more than 120 days. 

 (2) In altering this clause to identify the appropriate parties, all disclosures of violation of 
the civil False Claims Act or of Federal criminal law shall be directed to the agency 
Office of the Inspector General, with a copy to the Contracting Officer. 

 

52.203-15   WHISTLEBLOWER PROTECTIONS UNDER THE AMERICAN RECOVERY AND 
REINVESTMENT ACT OF 2009 (JUN 2010)  

(a) The Contractor shall post notice of employees rights and remedies for whistleblower 
protections provided under section 1553 of the American Recovery and Reinvestment Act 
of 2009 (Pub. L. 111–5) (Recovery Act). 

(b) The Contractor shall include the substance of this clause, including this paragraph (b), in all 
subcontracts that are funded in whole or in part with Recovery Act funds. 

 

52.204-10   REPORTING EXECUTIVE COMPENSATION AND FIRST-TIER SUBCONTRACT 

AWARDS (FEB 2012)  

(a)  Definitions. As used in this clause:  

“Executive” means officers, managing partners, or any other employees in management 
positions.  

“First-tier subcontract” means a subcontract awarded directly by a Contractor to furnish 
supplies or services (including construction) for performance of a prime contract, but 
excludes supplier agreements with vendors, such as long-term arrangements for materials 
or supplies that would normally be applied to a Contractor’s general and administrative 
expenses or indirect cost.  
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“Total compensation” means the cash and noncash dollar value earned by the executive 
during the Contractor’s preceding fiscal year and includes the following (for more information 
see 17 CFR 229.402(c)(2)):  

(1)  Salary and bonus.  

(2)  Awards of stock, stock options, and stock appreciation rights. Use the dollar amount 
recognized for financial statement reporting purposes with respect to the fiscal year in 
accordance with the Financial Accounting Standards Board’s Accounting Standards 
Codification (FASB ASC) 718, Compensation-Stock Compensation. 

(3)  Earnings for services under non-equity incentive plans. This does not include group life, 
health, hospitalization or medical reimbursement plans that do not discriminate in favor 
of executives, and are available generally to all salaried employees.  

(4)  Change in pension value. This is the change in present value of defined benefit and 
actuarial pension plans.  

(5)  Above-market earnings on deferred compensation which is not tax-qualified.  

(6)  Other compensation, if the aggregate value of all such other compensation (e.g., 
severance, termination payments, value of life insurance paid on behalf of the 
employee, perquisites or property) for the executive exceeds $10,000.  

(b)  Section 2(d)(2) of the Federal Funding Accountability and Transparency Act of 2006 (Pub. 
L. 109-282), as amended by section 6202 of the Government Funding Transparency Act of 
2008 (Pub. L. 110-252), requires the Contractor to report information on subcontract 
awards. The law requires all reported information be made public, therefore, the Contractor 
is responsible for notifying its subcontractors that the required information will be made 
public.  

(c)(1)   Unless otherwise directed by the contracting officer, by the end of the month following 
the month of award of a first-tier subcontract with a value of $25,000 or more, (and any 
modifications to these subcontracts that change previously reported data), the Contractor 
shall report the following information at http://www.fsrs.gov for each first-tier subcontract. 
(The Contractor shall follow the instructions at http://www.fsrs.gov to report the data.)  

(i)    Unique identifier (DUNS Number) for the subcontractor receiving the award and for 
the subcontractor’s parent company, if the subcontractor has a parent company.  

(ii)   Name of the subcontractor.  

(iii)  Amount of the subcontract award.  

(iv)  Date of the subcontract award.  

(v)  A description of the products or services (including construction) being provided 
under the subcontract, including the overall purpose and expected outcomes or 
results of the subcontract.  

(vi) Subcontract number (the subcontract number assigned by the Contractor).  

(vii) Subcontractor’s physical address including street address, city, state, and country. 
Also include the nine-digit zip code and congressional district.  

(viii) Subcontractor’s primary performance location including street address, city, state, 
and country. Also include the nine-digit zip code and congressional district.  

(ix) The prime contract number, and order number if applicable.  

http://www.fsrs.gov/
http://www.fsrs.gov/
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(x) Awarding agency name and code.  

(xi) Funding agency name and code.  

(xii) Government contracting office code.  

(xiii) Treasury account symbol (TAS) as reported in FPDS.  

(xiv) The applicable North American Industry Classification System code (NAICS).  

(2)  By the end of the month following the month of a contract award, and annually 

thereafter, the Contractor shall report the names and total compensation of each of the 

five most highly compensated executives for the Contractor’s preceding completed 

fiscal year in the Central Contractor Registration (CCR) database via 

https://www.acquisition.gov, if—  

(i)   In the Contractor’s preceding fiscal year, the Contractor received—  

(A)  80 percent or more of its annual gross revenues from Federal contracts (and 
subcontracts), loans, grants (and subgrants) and cooperative agreements; and  

(B)  $25,000,000 or more in annual gross revenues from Federal contracts (and 
subcontracts), loans, grants (and subgrants) and cooperative agreements; and  

(ii)  The public does not have access to information about the compensation of the 
executives through periodic reports filed under section 13(a) or 15(d) of the 
Securities Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)) or section 6104 of the 
Internal Revenue Code of 1986. (To determine if the public has access to the 
compensation information, see the U.S. Security and Exchange Commission total 
compensation filings at http://www.sec.gov/answers/execomp.htm.)  

(3)   Unless otherwise directed by the contracting officer, by the end of the month following 
the month of a first-tier subcontract with a value of $25,000 or more, and annually 
thereafter, the Contractor shall report the names and total compensation of each of the 
five most highly compensated executives for each first-tier subcontractor for the 
subcontractor’s preceding completed fiscal year at http://www.fsrs.gov, if—  

(i)   In the subcontractor’s preceding fiscal year, the subcontractor received—  

(A)  80 percent or more of its annual gross revenues from Federal contracts (and 
subcontracts), loans, grants (and subgrants) and cooperative agreements; and  

(B)  $25,000,000 or more in annual gross revenues from Federal contracts (and 
subcontracts), loans, grants (and subgrants) and cooperative agreements; and  

(ii)   The public does not have access to information about the compensation of the 
executives through periodic reports filed under section 13(a) or 15(d) of the 
Securities Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)) or section 6104 of the 
Internal Revenue Code of 1986. (To determine if the public has access to the 
compensation information, see the U.S. Security and Exchange Commission total 
compensation filings at http://www.sec.gov/answers/execomp.htm.)  

(d)(1)     If the Contractor in the previous tax year had gross income, from all sources, under 
$300,000, the Contractor is exempt from the requirement to report subcontractor 
awards.  

(2)  If a subcontractor in the previous tax year had gross income from all sources under 
$300,000, the Contractor does not need to report awards to that subcontractor.  

https://www.acquisition.gov/
http://uscode.house.gov/lawrevisioncounsel.shtml
http://www.sec.gov/answers/execomp.htm
http://www.fsrs.gov/
http://www.sec.gov/answers/execomp.htm
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(e)  Phase-in of reporting of subcontracts of $25,000 or more.  

(1)  Until September 30, 2010, any newly awarded subcontract must be reported if the 
prime contract award amount was $20,000,000 or more.  

(2)  From October 1, 2010, until February 28, 2011, any newly awarded subcontract must 
be reported if the prime contract award amount was $550,000 or more.  

(3)  Starting March 1, 2011, any newly awarded subcontract must be reported if the prime 
contract award amount was $25,000 or more.  

 

52.204-11   AMERICAN RECOVERY AND REINVESTMENT ACT-REPORTING 
REQUIREMENTS (JULY 2010)  

(a)   Definitions. For definitions related to this clause (e.g., contract, first-tier subcontract, total 
compensation, etc.) see the Frequently Asked Questions (FAQs) available at 
http://www.whitehouse.gov/omb/recovery_faqs_contractors . These FAQs are also linked 
under http://www.FederalReporting.gov . 

(b)   This contract requires the contractor to provide products and/or services that are funded 
under the American Recovery and Reinvestment Act of 2009 (Recovery Act). Section 
1512(c) of the Recovery Act requires each contractor to report on its use of Recovery Act 
funds under this contract. These reports will be made available to the public. 

(c)   Reports from Contractor for all work funded, in whole or in part, by the Recovery Act, are 
due no later than the 10th day following the end of each calendar quarter. The Contractor 
shall review the Frequently Asked Questions (FAQs) for Federal Contractors before each 
reporting cycle and prior to submitting each quarterly report as the FAQs may be update 
from time-to-time. The first report is due not later than the 10th day after the end of the 
calendar quarter in which the Contractor received the award. Thereafter, reports shall be 
submitted no later than the 10th day after the end of each calendar quarter. For information 
on when the Contractor shall submit its final report, see 
http://www.whitehouse.gov/omb/recovery_faqs_contractors . 

(d)   The Contractor shall report the following information, using the online reporting tool 
available at http://www.FederalReporting.gov . 

(1)  The Government contract and order number, as applicable. 

(2)  The amount of Recovery Act funds invoiced by the contractor for the reporting period. A 
cumulative amount from all the reports submitted for this action will be maintained by 
the government’s on-line reporting tool. 

(3)  A list of all significant services performed or supplies delivered, including construction, 
for which the contractor invoiced in this calendar quarter. 

(4)  Program or project title, if any. 

(5)  A description of the overall purpose and expected outcomes or results of the contract, 
including significant deliverables and, if appropriate, associated units of measure. 

(6)  An assessment of the contractor’s progress towards the completion of the overall 
purpose and expected outcomes or results of the contract (i.e., not started, less than 50 
percent completed, completed 50 percent or more, or fully completed). This covers the 
contract (or portion thereof) funded by the Recovery Act. 

(7) A narrative description of the employment impact of work funded by the Recovery Act.  
This narrative should be cumulative for each calendar quarter and address the impact 
on the Contractor’s and first-tier subcontractors’ workforce for all first-tier subcontracts 
valued at $25,000 or more. At a minimum, the contractor shall provide— 

http://www.whitehouse.gov/omb/recovery_faqs_contractors
http://www.federalreporting.gov/
http://www.whitehouse.gov/omb/recovery_faqs_contractors
http://www.federalreporting.gov/
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(i)  A brief description of the types of jobs created and jobs retained in the United 
States and outlying areas (see definition in FAR 2.101). This description may rely 
on job titles, broader labor categories, or the Contractor’s existing practice for 
describing jobs as long as the terms used are widely understood and describe the 
general nature of the work; and 

(ii)  An estimate of the number of jobs created and jobs retained by the prime 
Contractor and all first-tier subcontracts valued at $25,000 or more, in the United 
States and outlying areas. A job cannot be reported as both created and retained. 
See an example of how to calculate the number of jobs at 
http://www.whitehouse.gov/omb/recovery_faqs_contractors . 

(8)  Names and total compensation of each of the five most highly compensated officers of 
the Contractor for the calendar year in which the contract is awarded if— 

(i)  In the Contractor’s preceding fiscal year, the Contractor received— 

(A)  80 percent or more of its annual gross revenues from Federal contracts (and 
subcontracts), loans, grants (and subgrants) and cooperative agreements; and 

(B)  $25,000,000 or more in annual gross revenues from Federal contracts (and 
subcontracts), loans, grants (and subgrants) and cooperative agreements; and 

(ii)  The public does not have access to information about the compensation of 
the senior executives through periodic reports filed under section 13(a) or 
15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)) 
or section 6104 of the Internal Revenue Code of 1986. 

(9) For subcontracts valued at less than $25,000 or any subcontracts awarded to an 
individual, or subcontracts awarded to a subcontractor that in the previous tax year had 
gross income under $300,000, the Contractor shall only report the aggregate number of 
such first tier subcontracts awarded in the quarter and their aggregate total dollar 
amount. 

(10) For any first-tier subcontract funded in whole or in part under the Recovery Act, that is 
valued at $25,000 or more and not subject to reporting under paragraph 9, the 
Contractor shall require the subcontractor to provide the information described in 
paragraphs (d)(10)(i), (ix), (x), (xi)m and (xii) of this section to the Contractor for the 
purposes of the quarterly report. The Contractor shall advise the subcontractor that the 
information will be made available to the public as required by section 1512 of the 
Recovery Act. The Contractor shall provide detailed information on these first-tier 
subcontracts as follows: 

(i)  Unique identifier (DUNS Number) for the subcontractor receiving the award and for 
the subcontractor’s parent company, if the subcontractor has a parent company. 

(ii)   Name of the subcontractor. 

(iii)  Amount of the subcontract award. 

(iv)  Date of the subcontract award. 

(v)  The applicable North American Industry Classification System (NAICS) code. 

(vi)  Funding agency. 

(vii)  A description of the products or services (including construction) being provided 
under the subcontract, including the overall purpose and expected outcomes or 
results of the subcontract. 

(viii) Subcontract number (the contract number assigned by the prime contractor). 

(ix)  Subcontractor’s physical address including street address, city, state, and country. 
Also include the nine-digit zip code and congressional district if applicable. 

http://www.whitehouse.gov/omb/recovery_faqs_contractors
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(x)  Subcontract primary performance location including street address, city, state, and 
country. Also include the nine-digit zip code and congressional district if 
applicable. 

(xi)   Names and total compensation of each of the subcontractor’s five most highly 
compensated officers, for the calendar year in which the subcontract is awarded 
if— 

(A)  In the subcontractor’s preceding fiscal year, the subcontractor received— 

(l)   80 percent or more of its annual gross revenues in Federal contracts 
(and subcontracts), loans, grants (and subgrants), and cooperative 
agreements; and 

(2)   $25,000,000 or more in annual gross revenues from Federal contracts 
(and subcontracts), loans, grants (and subgrants), and cooperative 
agreements; and 

(B)  The public does not have access to information about the compensation of 
the senior executives through periodic reports filed under section 13(a) or 
15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)) or 
section 6104 of the Internal Revenue Code of 1986. 

(xii)   A narrative description of the employment impact of work funded by the 
Recovery Act. This narrative should be cumulative for each calendar quarter and 
address the impact on the subcontractor’s workforce. At a minimum, the 
subcontractor shall provide— 

(A)   A brief description of the types of jobs created and jobs retained in the 
United States and outlying areas (see definition in FAR 2.101). This 
description may rely on job titles, broader labor categories, or the 
subcontractor’s existing practice for describing jobs as long as the terms 
used are widely understood and describe the general nature of the work; 
and 

(B)   An estimate of the number of jobs created and jobs retained by the 
subcontractor in the United States and outlying areas. A job cannot be 
reported as both created and retained. See an example of how to calculate 
the number of jobs at 
http://www.whitehouse.gov/omb/recovery_faqs_contractors . 

 

52.209-6   PROTECTING THE GOVERNMENT’S INTEREST WHEN SUBCONTRACTING 
WITH CONTRACTORS DEBARRED, SUSPENDED, OR PROPOSED FOR 
DEBARMENT (DEC 2010) 

(a) Definition. “Commercially available off-the-shelf (COTS)” item, as used in this clause—  

(1) Means any item of supply (including construction material) that is—  

(i) A commercial item (as defined in paragraph (1) of the definition in FAR 2.101);  

(ii) Sold in substantial quantities in the commercial marketplace; and  

(iii) Offered to the Government, under a contract or subcontract at any tier, without 
modification, in the same form in which it is sold in the commercial marketplace; and  

(2) Does not include bulk cargo, as defined in section 3 of the Shipping Act of 1984 (46 
U.S.C. App. 1702), such as agricultural products and petroleum products.  

(b)   The Government suspends or debars Contractors to protect the Government’s interests. 
Other than a subcontract for a commercially available off-the-shelf item, the Contractor shall 

http://www.whitehouse.gov/omb/recovery_faqs_contractors
https://www.acquisition.gov/far/current/html/Subpart%202_1.html#wp1145508
http://uscode.house.gov/
http://uscode.house.gov/
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not enter into any subcontract, in excess of $30,000 with a Contractor that is debarred, 
suspended, or proposed for debarment by any executive agency unless there is a 
compelling reason to do so.  

(c)  The Contractor shall require each proposed subcontractor whose subcontract will exceed 
$30,000, other than a subcontractor providing a commercially available off-the-shelf item, to 
disclose to the Contractor, in writing, whether as of the time of award of the subcontract, the 
subcontractor, or its principals, is or is not debarred, suspended, or proposed for debarment 
by the Federal Government.  

(d)  A corporate officer or a designee of the Contractor shall notify the Contracting Officer, in 
writing, before entering into a subcontract with a party (other than a subcontractor providing 
a commercially available off-the-shelf item) that is debarred, suspended, or proposed for 
debarment (see FAR 9.404 for information on the Excluded Parties List System). The notice 
must include the following:  

(1) The name of the subcontractor.  

(2) The Contractor’s knowledge of the reasons for the subcontractor being in the Excluded 
Parties List System.  

(3) The compelling reason(s) for doing business with the subcontractor notwithstanding its 
inclusion in the Excluded Parties List System.  

(4) The systems and procedures the Contractor has established to ensure that it is fully 
protecting the Government’s interests when dealing with such subcontractor in view of 
the specific basis for the party’s debarment, suspension, or proposed debarment.  

(e)  Subcontracts. Unless this is a contract for the acquisition of commercial items, the 
Contractor shall include the requirements of this clause, including this paragraph (e) 
(appropriately modified for the identification of the parties), in each subcontract that—  

(1) Exceeds $30,000 in value; and  

(2) Is not a subcontract for commercially available off-the-shelf items.   

 

52.209-9   UPDATES OF PUBLICLY AVAILABLE INFORMATION REGARDING 
RESPONSIBILITY MATTERS (FEB 2012) 

(a)  The Contractor shall update the information in the Federal Awardee Performance and 
Integrity Information System (FAPIIS) on a semi-annual basis, throughout the life of the 
contract, by posting the required information in the Central Contractor Registration database 
via https://www.acquisition.gov. 

(b)  As required by section 3010 of the Supplemental Appropriations Act, 2010 (Pub. L. 111-
212), all information posted in FAPIIS on or after April 15, 2011, except past performance 
reviews, will be publicly available. FAPIIS consists of two segments—  

(1) The non-public segment, into which Government officials and the Contractor post 
information, which can only be viewed by—  

(i) Government personnel and authorized users performing business on behalf of the 
Government; or  

(ii) The Contractor, when viewing data on itself; and  

(2) The publicly-available segment, to which all data in the non-public segment of FAPIIS is 
automatically transferred after a waiting period of 14 calendar days, except for—  

(i) Past performance reviews required by subpart 42.15;  

https://www.acquisition.gov/far/current/html/Subpart%209_4.html#wp1083315
https://www.acquisition.gov/
https://www.acquisition.gov/far/current/html/Subpart%2042_15.html#wp1075411


03 – Regulations Incorporated by Reference 
RFP-797-FSS-04-0001-R2 

15 
 

(ii) Information that was entered prior to April 15, 2011; or  

(iii) Information that is withdrawn during the 14-calendar-day waiting period by the 
Government official who posted it in accordance with paragraph (c)(1) of this clause.  

(c)  The Contractor will receive notification when the Government posts new information to 
the Contractor’s record.  

(1) If the Contractor asserts in writing within 7 calendar days, to the Government official 
who posted the information, that some of the information posted to the non-public 
segment of FAPIIS is covered by a disclosure exemption under the Freedom of 
Information Act, the Government official who posted the information must within 7 
calendar days remove the posting from FAPIIS and resolve the issue in accordance 
with agency Freedom of Information procedures, prior to reposting the releasable 
information. The contractor must cite 52.209-9 and request removal within 7 calendar 
days of the posting to FAPIIS.  

(2) The Contractor will also have an opportunity to post comments regarding information 
that has been posted by the Government. The comments will be retained as long as the 
associated information is retained, i.e., for a total period of 6 years. Contractor 
comments will remain a part of the record unless the Contractor revises them.  

(3) As required by section 3010 of Pub. L. 111-212, all information posted in FAPIIS on or 
after April 15, 2011, except past performance reviews, will be publicly available.  

(d)  Public requests for system information posted prior to April 15, 2011, will be handled 
under Freedom of Information Act procedures, including, where appropriate, procedures 
promulgated under E.O. 12600.  

 

 

52.209-10   PROHIBITION ON CONTRACTING WITH INVERTED DOMESTIC 
CORPORATIONS (MAY 2012) 

(a) Definitions. As used in this clause—  

“Inverted domestic corporation” means a foreign incorporated entity which is treated as an 
inverted domestic corporation under 6 U.S.C. 395(b), i.e., a corporation that used to be 
incorporated in the United States, or used to be a partnership in the United States, but now 
is incorporated in a foreign country, or is a subsidiary whose parent corporation is 
incorporated in a foreign country, that meets the criteria specified in 6 U.S.C. 395(b), applied 
in accordance with the rules and definitions of 6 U.S.C. 395(c). An inverted domestic 
corporation as herein defined does not meet the definition of an inverted domestic 
corporation as defined by the Internal Revenue Code at 26 U.S.C. 7874.  

“Subsidiary” means an entity in which more than 50 percent of the entity is owned—  

(1) Directly by a parent corporation; or  

(2) Through another subsidiary of a parent corporation.  

(b) If the contractor reorganizes as an inverted domestic corporation or becomes a subsidiary of 
an inverted domestic corporation at any time during the period of performance of this 
contract, the Government may be prohibited from paying for Contractor activities performed 
after the date when it becomes an inverted domestic corporation or subsidiary. The 
Government may seek any available remedies in the event the Contractor fails to perform in 
accordance with the terms and conditions of the contract as a result of Government action 
under this clause.  

(c)  Exceptions to this prohibition are located at  9.108-2. 

https://www.acquisition.gov/far/current/html/52_207_211.html#wp1145644
https://www.acquisition.gov/far/current/html/Subpart%209_1.html#wp1085903
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52.219-3   NOTICE OF HUBZONE SET-ASIDE OR SOLE SOURCE AWARD (NOV 2011) 

Note:  Please consult the applicability note in the Solicitation Document at 52.219-13 
Notice of Set-Aside of Orders. 

(a) Definitions. See 13 CFR 125.6(e) for definitions of terms used in paragraph (c).  

(b) Applicability. This clause applies only to—  

(1) Contracts that have been set aside or reserved for, or awarded on a sole source basis 
to, HUBZone small business concerns;  

(2) Part or parts of a multiple-award contract that have been set aside for HUBZone small 
business concerns; and  

(3) Orders set-aside for HUBZone small business concerns under multiple-award contracts 
as described in 8.405-5 and 16.505(b)(2)(i)(F).  

(c) General.  

(1) Offers are solicited only from HUBZone small business concerns. Offers received from 
concerns that are not HUBZone small business concerns will not be considered.  

(2) Any award resulting from this solicitation will be made to a HUBZone small business 
concern.  

(d) Agreement. A HUBZone small business concern agrees that in the performance of the 
contract, in the case of a contract for—  

(1) Services (except construction), at least 50 percent of the cost of personnel for contract 
performance will be spent for employees of the concern or employees of other 
HUBZone small business concerns;  

(2) Supplies (other than acquisition from a nonmanufacturer of the supplies), at least 
50 percent of the cost of manufacturing, excluding the cost of materials, will be 
performed by the concern or other HUBZone small business concerns;  

(3) General construction.  

(i) At least 15 percent of the cost of contract performance to be incurred for personnel 
will be spent on the HUBZone prime contractor’s employees;  

(ii) At least 50 percent of the cost of the contract performance to be incurred for 
personnel will be spent on the HUBZone prime contractor’s employees or on a 
combination of the HUBZone prime contractor’s employees and employees of 
HUBZone small business concern subcontractors; and  

(iii) No more than 50 percent of the cost of contract performance to be incurred for 
personnel will be subcontracted to concerns that are not HUBZone small business 
concerns; or  

(4) Construction by special trade contractors.  

(i) At least 25 percent of the cost of contract performance to be incurred for personnel 
will be spent on the HUBZone prime contractor’s employees;  

(ii) At least 50 percent of the cost of the contract performance to be incurred for 
personnel will be spent on the HUBZone prime contractor’s employees or on a 
combination of the HUBZone prime contractor’s employees and employees of 
HUBZone small business concern subcontractors;  

(iii) No more than 50 percent of the cost of contract performance to be incurred for 
personnel will be subcontracted to concerns that are not HUBZone small business 
concerns.  
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(e)  A HUBZone joint venture agrees that, in the performance of the contract, the applicable 
percentage specified in paragraph (d) of this clause will be performed by the aggregate of 
the HUBZone small business participants.  

(f)(1)  When the total value of the contract exceeds $25,000, a HUBZone small business 
concern nonmanufacturer agrees to furnish in performing this contract only end items 
manufactured or produced by HUBZone small business concern manufacturers.  

(2) When the total value of the contract is equal to or less than $25,000, a HUBZone small 
business concern nonmanufacturer may provide end items manufactured by other than 
a HUBZone small business concern manufacturer provided the end items are produced 
or manufactured in the United States.  

(3) Paragraphs (f)(1) and (f)(2) of this section do not apply in connection with construction 
or service contracts.  

(g)  Notice. The HUBZone small business offeror acknowledges that a prospective HUBZone 
awardee must be a HUBZone small business concern at the time of award of this contract. 
The HUBZone offeror shall provide the Contracting Officer a copy of the notice required by 
13 CFR 126.501 if material changes occur before contract award that could affect its 
HUBZone eligibility. If the apparently successful HUBZone offeror is not a HUBZone small 
business concern at the time of award of this contract, the Contracting Officer will proceed to 
award to the next otherwise successful HUBZone small business concern or other offeror.  

 

52.219-6   NOTICE OF TOTAL SMALL BUSINESS SET-ASIDE (NOV 2011)  

Note:  Please consult the applicability note in the Solicitation Document at 52.219-13 
Notice of Set-Aside of Orders. 

 

 (a) Definition. “Small business concern,” as used in this clause, means a concern, including its 
affiliates, that is independently owned and operated, not dominant in the field of operation in 
which it is bidding on Government contracts, and qualified as a small business under the 
size standards in this solicitation.  

(b) Applicability. This clause applies only to—  

(1) Contracts that have been totally set aside or reserved for small business concerns; and  

(2) Orders set aside for small business concerns under multiple-award contracts as 
described in 8.405-5 and 16.505(b)(2)(i)(F).  

(c)  General.  

(1) Offers are solicited only from small business concerns. Offers received from concerns 
that are not small business concerns shall be considered nonresponsive and will be 
rejected.  

(2) Any award resulting from this solicitation will be made to a small business concern.  

(d)  Agreement. A small business concern submitting an offer in its own name shall furnish, in 
performing the contract, only end items manufactured or produced by small business 
concerns in the United States or its outlying areas. If this procurement is processed under 
simplified acquisition procedures and the total amount of this contract does not exceed 
$25,000, a small business concern may furnish the product of any domestic firm. This 
paragraph does not apply to construction or service contracts.  
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52.219-8   UTILIZATION OF SMALL BUSINESS CONCERNS (JAN 2011)   

(a) It is the policy of the United States that small business concerns, veteran-owned small 
business concerns, service-disabled veteran-owned small business concerns, HUBZone 
small business concerns, small disadvantaged business concerns, and women-owned 
small business concerns shall have the maximum practicable opportunity to participate in 
performing contracts let by any Federal agency, including contracts and subcontracts for 
subsystems, assemblies, components, and related services for major systems. It is further 
the policy of the United States that its prime contractors establish procedures to ensure the 
timely payment of amounts due pursuant to the terms of their subcontracts with small 
business concerns, veteran-owned small business concerns, service-disabled veteran-
owned small business concerns, HUBZone small business concerns, small disadvantaged 
business concerns, and women-owned small business concerns. 

(b) The Contractor hereby agrees to carry out this policy in the awarding of subcontracts to the 
fullest extent consistent with efficient contract performance. The Contractor further agrees 
to cooperate in any studies or surveys as may be conducted by the United States Small 
Business Administration or the awarding agency of the United States as may be necessary 
to determine the extent of the Contractor's compliance with this clause. 

(c) Definitions.  As used in this contract— 

 HUBZone small business concern means a small business concern that appears on the List 
of Qualified HUBZone Small Business Concerns maintained by the Small Business 
Administration. 

 Service-disabled veteran-owned small business concern— 

 (1) Means a small business concern— 

  (i) Not less than 51 percent of which is owned by one or more service-disabled 
veterans or, in the case of any publicly owned business, not less than 51 percent 
of the stock of which is owned by one or more service-disabled veterans; and 

  (ii) The management and daily business operations of which are controlled by one 
or more service-disabled veterans or, in the case of a service-disabled veteran 
with permanent and severe disability, the spouse or permanent caregiver of such 
veteran. 

 (2) Service-disabled veteran means a veteran, as defined in 38 U.S.C. 101(2), with a 
disability that is service-connected, as defined in 38 U.S.C. 101(16). 

 Small business concern means a small business as defined pursuant to Section 3 of the 
Small Business Act and relevant regulations promulgated pursuant thereto. 

 Small disadvantaged business concern means a small business concern that represents, 
as part of its offer that— 

 (1) It has received certification as a small disadvantaged business concern consistent with 
13 CFR part 124, subpart B; 

 (2) No material change in disadvantaged ownership and control has occurred since its 
certification; 

 (3) Where the concern is owned by one or more individuals, the net worth of each 
individual upon whom the certification is based does not exceed $750,000 after taking 
into account the applicable exclusions set forth at 13 CFR 124.104(c)(2); and 

 (4) It is identified, on the date of its representation, as a certified small disadvantaged 
business in the database maintained by the Small Business Administration (PRO-Net). 

 Veteran-owned small business concern means a small business concern— 
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 (1) Not less than 51 percent of which is owned by one or more veterans (as defined at 
38 U.S.C. 101(2)) or, in the case of any publicly owned business, not less than 
51 percent of the stock of which is owned by one or more veterans; and 

 (2) The management and daily business operations of which are controlled by one or more 
veterans. 

 Women-owned small business concern means a small business concern— 

 (1) That is at least 51 percent owned by one or more women, or, in the case of any 
publicly owned business, at least 51 percent of the stock of which is owned by one or 
more women; and 

 (2) Whose management and daily business operations are controlled by one or more 
women. 

(d)  (1)   Contractors acting in good faith may rely on written representations by their 
subcontractors regarding their status as a small business concern, a veteran-owned 
small business concern, a service-disabled veteran-owned small business concern, a 
small disadvantaged business concern, or a women-owned small business concern.  

(2)   The Contractor shall confirm that a subcontractor representing itself as a HUBZone 
small business concern is certified by SBA as a HUBZone small business concern by 
accessing the Central Contractor Registration (CCR) database or by contacting the 
SBA. Options for contacting the SBA include—  

(i)  HUBZone small business database search application web page at 
http://dsbs.sba.gov/dsbs/search/dsp_searchhubzone.cfm; or 
http://www.sba.gov/hubzone;  

(ii)  In writing to the Director/HUB, U.S. Small Business Administration, 409 3rd Street, 
SW., Washington, DC 20416; or  

(iii) The SBA HUBZone Help Desk at hubzone@sba.gov.  

 

52.219-9   SMALL BUSINESS SUBCONTRACTING PLAN (JAN 2011) (ALTERNATE II – 
OCT 2001)  

(a) This clause does not apply to small business concerns. 

(b) Definitions.  As used in this clause — 

 Alaska Native Corporation (ANC) means any Regional Corporation, Village Corporation, 
Urban Corporation, or Group Corporation organized under the laws of the State of Alaska in 
accordance with the Alaska Native Claims Settlement Act, as amended (43 U.S.C. 1601, et 
seq.) and which is considered a minority and economically disadvantaged concern under 
the criteria at 43 U.S.C. 1626(e)(1). This definition also includes ANC direct and indirect 
subsidiary corporations, joint ventures, and partnerships that meet the requirements of 43 
U.S.C. 1626(e)(2). 

 Commercial item means a product or service that satisfies the definition of commercial item 
in section 2.101 of the Federal Acquisition Regulation. 

 Commercial plan means a subcontracting plan (including goals) that covers the offeror's 
fiscal year and that applies to the entire production of commercial items sold by either the 
entire company or a portion thereof (e.g., division, plant, or product line). 

 Electronic Subcontracting Reporting System (eSRS) means the Governmentwide, 
electronic, web-based system for small business subcontracting program reporting. The 
eSRS is located at http://www.esrs.gov. 

http://dsbs.sba.gov/dsbs/search/dsp_searchhubzone.cfm
http://www.sba.gov/hubzone
mailto:hubzone@sba.gov
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t43t44+2+43++%2843%29%20%20AND%20%28%2843%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t43t44+2+43++%2843%29%20%20AND%20%28%2843%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t43t44+2+43++%2843%29%20%20AND%20%28%2843%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t43t44+2+43++%2843%29%20%20AND%20%28%2843%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://acquisition.gov/comp/far/current/html/Subpart%202_1.html#wp1145508
http://www.esrs.gov./
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 Indian tribe means any Indian tribe, band, group, pueblo, or community, including native 
villages and native groups (including corporations organized by Kenai, Juneau, Sitka, and 
Kodiak) as defined in the Alaska Native Claims Settlement Act (43 U.S.C.A. 1601 et seq.), 
that is recognized by the Federal Government as eligible for services from the Bureau of 
Indian Affairs in accordance with 25 U.S.C. 1452(c). This definition also includes Indian-
owned economic enterprises that meet the requirements of 25 U.S.C. 1452(e). 

 Individual contract plan means a subcontracting plan that covers the entire contract period 
(including option periods), applies to a specific contract, and has goals that are based on 
the offeror's planned subcontracting in support of the specific contract, except that indirect 
costs incurred for common or joint purposes may be allocated on a prorated basis to the 
contract. 

 Master plan means a subcontracting plan that contains all the required elements of an 
individual contract plan, except goals, and may be incorporated into individual contract 
plans, provided the master plan has been approved. 

 Subcontract means any agreement (other than one involving an employer-employee 
relationship) entered into by a Federal Government prime Contractor or subcontractor 
calling for supplies or services required for performance of the contract or subcontract. 

(c) Proposals submitted in response to this solicitation shall include a subcontracting plan that 
separately addresses subcontracting with small business, veteran-owned small business, 
service-disabled veteran-owned small business, HUBZone small business, small 
disadvantaged business, and women-owned small business concerns. If the offeror is 
submitting an individual contract plan, the plan must separately address subcontracting with 
small business, veteran-owned small business, service-disabled veteran-owned small 
business, HUBZone small business, small disadvantaged business, and women-owned 
small business concerns, with a separate part for the basic contract and separate parts for 
each option (if any). The plan shall be included in and made a part of the resultant contract. 
The subcontracting plan shall be negotiated within the time specified by the Contracting 
Officer. Failure to submit and negotiate a subcontracting plan shall make the offeror 
ineligible for award of a contract. 

(d) The offeror's subcontracting plan shall include the following: 

 (1)  Goals, expressed in terms of percentages of total planned subcontracting dollars, for 
the use of small business, veteran-owned small business, service-disabled veteran-
owned small business, HUBZone small business, small disadvantaged business, and 
women-owned small business concerns as subcontractors. The offeror shall include all 
subcontracts that contribute to contract performance, and may include a proportionate 
share of products and services that are normally allocated as indirect costs. In 
accordance with 43 U.S.C. 1626: 

 (i)   Subcontracts awarded to an ANC or Indian tribe shall be counted towards the  
subcontracting goals for small business and small disadvantaged business (SDB) 
concerns, regardless of the size or Small Business Administration certification 
status of the ANC or Indian tribe.  

(ii)  Where one or more subcontractors are in the subcontract tier between the prime 
contractor and the ANC or Indian tribe, the ANC or Indian tribe shall designate the 
appropriate contractor(s) to count the subcontract towards its small business and 
small disadvantaged business subcontracting goals.  

(A)  In most cases, the appropriate Contractor is the Contractor that awarded the 
subcontract to the ANC or Indian tribe.  

http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t43t44+2+43++%2843%29%20%20AND%20%28%2843%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t21t25+4254+34++%2825%29%20%20AND%20%28%2825%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t21t25+4254+34++%2825%29%20%20AND%20%28%2825%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t43t44+2+43++%2843%29%20%20AND%20%28%2843%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
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(B)  If the ANC or Indian tribe designates more than one Contractor to count the 
subcontract toward its goals, the ANC or Indian tribe shall designate only a 
portion of the total subcontract award to each Contractor. The sum of the 
amounts designated to various Contractors cannot exceed the total value of 
the subcontract.  

(C) The ANC or Indian tribe shall give a copy of the written designation to the 
Contracting Officer, the prime Contractor, and the subcontractors in between 
the prime Contractor and the ANC or Indian tribe within 30 days of the date of 
the subcontract award.  

(D) If the Contracting Officer does not receive a copy of the ANC’s or the Indian 
tribe’s written designation within 30 days of the subcontract award, the 
Contractor that awarded the subcontract to the ANC or Indian tribe will be 
considered the designated Contractor.  

 (2) A statement of —  

  (i) Total dollars planned to be subcontracted for an individual contract plan; or the 
offeror's total projected sales, expressed in dollars, and the total value of 
projected subcontracts to support the sales for a commercial plan; 

  (ii) Total dollars planned to be subcontracted to small business concerns (including 
ANC and Indian tribes); 

  (iii) Total dollars planned to be subcontracted to veteran-owned small business 
concerns; 

  (iv) Total dollars planned to be subcontracted to service-disabled veteran-owned 
small business; 

  (v) Total dollars planned to be subcontracted to HUBZone small business concerns; 

  (vi) Total dollars planned to be subcontracted to small disadvantaged business 
concerns (including ANCs and Indian tribes); and 

  (vii) Total dollars planned to be subcontracted to women-owned small business 
concerns. 

 (3) A description of the principal types of supplies and services to be subcontracted, and 
an identification of the types planned for subcontracting to — 

  (i) Small business concerns; 

  (ii) Veteran-owned small business concerns; 

  (iii) Service-disabled veteran-owned small business concerns; 

  (iv) HUBZone small business concerns; 

  (v) Small disadvantaged business concerns; and 

  (vi) Women-owned small business concerns. 

 (4) A description of the method used to develop the subcontracting goals in paragraph 
(d)(1) of this clause. 

 (5) A description of the method used to identify potential sources for solicitation purposes 
(e.g., existing company source lists, the Central Contractor Registration database 
(CCR), veterans service organizations, the National Minority Purchasing Council 
Vendor Information Service, the Research and Information Division of the Minority 
Business Development Agency in the Department of Commerce, or small, HUBZone, 
small disadvantaged, and women-owned small business trade associations). A firm 
may rely on the information contained in CCR as an accurate representation of a 
concern’s size and ownership characteristics for the purposes of maintaining a small, 
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veteran-owned small, service-disabled veteran-owned small, HUBZone small, small 
disadvantaged, and women-owned small business source list. Use of CCR as its 
source list does not relieve a firm of its responsibilities (e.g., outreach, assistance, 
counseling, or publicizing subcontracting opportunities) in this clause. 

 (6) A statement as to whether or not the offeror included indirect costs in establishing 
subcontracting goals, and a description of the method used to determine the 
proportionate share of indirect costs to be incurred with — 

  (i) Small business concerns (including ANC and Indian tribes); 

  (ii) Veteran-owned small business concerns; 

  (iii) Service-disabled veteran-owned small business concerns; 

  (iv) HUBZone small business concerns; 

  (v) Small disadvantaged business concerns (including ANC and Indian tribes); and 

  (vi) Women-owned small business concerns. 

 (7) The name of the individual employed by the offeror who will administer the offeror's 
subcontracting program, and a description of the duties of the individual. 

 (8) A description of the efforts the offeror will make to assure that small business, veteran-
owned small business, service-disabled veteran-owned small business, HUBZone 
small business, small disadvantaged and women-owned small business concerns have 
an equitable opportunity to compete for subcontracts. 

 (9) Assurances that the offeror will include the clause of this contract entitled “Utilization of 
Small Business Concerns” in all subcontracts that offer further subcontracting 
opportunities, and that the offeror will require all subcontractors (except small business 
concerns) that receive subcontracts in excess of $650,000 ($1.5 million for construction 
of any public facility with further subcontracting possibilities) to adopt a subcontracting 
plan that complies with the requirements of this clause. 

 (10) Assurances that the offeror will — 

  (i) Cooperate in any studies or surveys as may be required; 

  (ii) Submit periodic reports so that the Government can determine the extent of 
compliance by the offeror with the subcontracting plan; 

  (iii) Submit the Individual Subcontract Report (ISR) and/or the Summary Subcontract 
Report (SSR), in accordance with paragraph (l) of this clause using the Electronic 
Subcontracting Reporting System (eSRS) at http://www.esrs.gov. The reports 
shall provide information on subcontract awards to small business concerns 
(including ANCs and Indian tribes that are not small businesses), veteran-owned 
small business concerns, service-disabled veteran-owned small business 
concerns, HUBZone small business concerns, small disadvantaged business 
concerns (including ANCs and Indian tribes that have not been certified by the 
Small Business Administration as small disadvantaged businesses), women-
owned small business concerns, and Historically Black Colleges and Universities 
and Minority Institutions. Reporting shall be in accordance with this clause, or as 
provided in agency regulations; 

  (iv) Ensure that its subcontractors with subcontracting plans agree to submit the ISR 
and/or the SSR using eSRS;  

  (v) Provide its prime contract number, its DUNS number, and the e-mail address of 
the offeror’s official responsible for acknowledging receipt of or rejecting the 
ISRs, to all first-tier subcontractors with subcontracting plans so they can enter 
this information into the eSRS when submitting their ISRs; and 

http://www.esrs.gov/
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  (vi) Require that each subcontractor with a subcontracting plan provide the prime 
contract number, its own DUNS number, and the e-mail address of the 
subcontractor’s official responsible for acknowledging receipt of or rejecting the 
ISRs, to its subcontractors with subcontracting plans. 

 (11) A description of the types of records that will be maintained concerning procedures that 
have been adopted to comply with the requirements and goals in the plan, including 
establishing source lists; and a description of the offeror's efforts to locate small 
business, veteran-owned small business, service-disabled veteran-owned small 
business, HUBZone small business, small disadvantaged business, and women-
owned small business concerns and award subcontracts to them.  The records shall 
include at least the following (on a plant-wide or company-wide basis, unless otherwise 
indicated): 

  (i) Source lists (e.g., CCR), guides, and other data that identify small business, 
veteran-owned small business, service-disabled veteran-owned small business, 
HUBZone small business, small disadvantaged business, and women-owned 
small business concerns. 

  (ii) Organizations contacted in an attempt to locate sources that are small business, 
veteran-owned small business, service-disabled veteran-owned small business, 
HUBZone small business, small disadvantaged business, or women-owned small 
business concerns. 

  (iii) Records on each subcontract solicitation resulting in an award of more than 
$150,000, indicating — 

  (A) Whether small business concerns were solicited and, if not, why not; 

  (B) Whether veteran-owned small business concerns were solicited and, if not, 
why not; 

  (C) Whether service-disabled veteran-owned small business concerns were 
solicited and, if not, why not; 

  (D) Whether HUBZone small business concerns were solicited and, if not, why 
not; 

  (E) Whether small disadvantaged business concerns were solicited and, if not, 
why not; 

  (F) Whether women-owned small business concerns were solicited and, if not, 
why not; and 

  (G) If applicable, the reason award was not made to a small business concern. 

  (iv) Records of any outreach efforts to contact — 

  (A) Trade associations; 

  (B) Business development organizations; 

  (C) Conferences and trade fairs to locate small, HUBZone small, small 
disadvantaged, and women-owned small business sources; AND 

  (D) Veterans service organizations. 

  (v) Records of internal guidance and encouragement provided to buyers through — 

  (A) Workshops, seminars, training, etc.; and 

  (B) Monitoring performance to evaluate compliance with the program's 
requirements. 

  (vi) On a contract-by-contract basis, records to support award data submitted by the 
offeror to the Government, including the name, address, and business size of 
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each subcontractor.  Contractors having commercial plans need not comply with 
this requirement. 

(e) In order to effectively implement this plan to the extent consistent with efficient contract 
performance, the Contractor shall perform the following functions: 

 (1) Assist small business, veteran-owned small business, service-disabled veteran-owned 
small business, HUBZone small business, small disadvantaged business, and women-
owned small business concerns by arranging solicitations, time for the preparation of 
bids, quantities, specifications, and delivery schedules so as to facilitate the 
participation by such concerns.  Where the Contractor's lists of potential small 
business, veteran-owned small business, service-disabled veteran-owned small 
business, HUBZone small business, small disadvantaged business, and women-
owned small business subcontractors are excessively long, reasonable effort shall be 
made to give all such small business concerns an opportunity to compete over a period 
of time. 

 (2) Provide adequate and timely consideration of the potentialities of small business, 
veteran-owned small business, service-disabled veteran-owned small business, 
HUBZone small business, small disadvantaged business, and women-owned small 
business concerns in all “make-or-buy” decisions. 

 (3) Counsel and discuss subcontracting opportunities with representatives of small 
business, veteran-owned small business, service-disabled veteran-owned small 
business, HUBZone small business, small disadvantaged business, and women-
owned small business firms. 

 (4) Confirm that a subcontractor representing itself as a HUBZone small business concern 
is identified as a certified HUBZone small business concern by accessing the Central 
Contractor Registration (CCR) database or by contacting SBA.  

 (5) Provide notice to subcontractors concerning penalties and remedies for 
misrepresentations of business status as small, veteran-owned small business, 
HUBZone small, small disadvantaged, or women-owned small business for the 
purpose of obtaining a subcontract that is to be included as part or all of a goal 
contained in the Contractor's subcontracting plan. 

(6)  For all competitive subcontracts over the simplified acquisition threshold in which a 
small business concern received a small business preference, upon determination of 
the successful subcontract offeror, the Contractor must inform each unsuccessful 
small business subcontract offeror in writing of the name and location of the apparent 
successful offeror prior to award of the contract.  

(f) A master plan on a plant or division-wide basis that contains all the elements required by 
paragraph (d) of this clause, except goals, may be incorporated by reference as a part of 
the subcontracting plan required of the offeror by this clause; provided — 

 (1) the master plan has been approved, 

 (2) the offeror ensures that the master plan is updated as necessary and provides copies 
of the approved master plan, including evidence of its approval, to the Contracting 
Officer, and  

 (3) goals and any deviations from the master plan deemed necessary by the Contracting 
Officer to satisfy the requirements of this contract are set forth in the individual 
subcontracting plan. 

(g) A commercial plan is the preferred type of subcontracting plan for contractors furnishing 
commercial items. The commercial plan shall relate to the offeror’s planned subcontracting 
generally, for both commercial and Government business, rather than solely to the 
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Government contract. Once the Contractor’s commercial plan has been approved, the 
Government will not require another subcontracting plan from the same Contractor while 
the plan remains in effect, as long as the product or service being provided by the 
Contractor continues to meet the definition of a commercial item. A Contractor with a 
commercial plan shall comply with the reporting requirements stated in paragraph (d)(10) of 
this clause by submitting one SSR in eSRS for all contracts covered by its commercial plan. 
This report shall be acknowledged or rejected in eSRS by the Contracting Officer who 
approved the plan. This report shall be submitted within 30 days after the end of the 
Government’s fiscal year. 

(h) Prior compliance of the offeror with other such subcontracting plans under previous 
contracts will be considered by the Contracting Officer in determining the responsibility of 
the offeror for award of the contract. 

(i) A contract may have no more than one plan. When a modification meets the criteria in 
19.702 for a plan, or an option is exercised, the goals associated with the modification or 
option shall be added to those in the existing subcontract plan. 

(j) Subcontracting plans are not required from subcontractors when the prime contract 
contains the clause at 52.212–5, Contract Terms and Conditions Required to Implement 
Statutes or Executive Orders-Commercial Items, or when the subcontractor provides a 
commercial item subject to the clause at 52.244–6, Subcontracts for Commercial Items, 
under a prime contract. 

(k) The failure of the Contractor or subcontractor to comply in good faith with — 

 (1) the clause of this contract entitled “Utilization of Small Business Concerns,” or  

 (2) an approved plan required by this clause, shall be a material breach of the contract. 

(l) The Contractor shall submit ISRs and SSRs using the web-based eSRS at 
http://www.esrs.gov. Purchases from a corporation, company, or subdivision that is an 
affiliate of the prime Contractor or subcontractor are not included in these reports. 
Subcontract award data reported by prime Contractors and subcontractors shall be limited 
to awards made to their immediate next-tier subcontractors. Credit cannot be taken for 
awards made to lower tier subcontractors, unless the Contractor or subcontractor has been 
designated to receive a small business or small disadvantaged business credit from an 
ANC or Indian tribe. Only subcontracts involving performance in the United States or its 
outlying areas should be included in these reports with the exception of subcontracts under 
a contract awarded by the State Department or any other agency that has statutory or 
regulatory authority to require subcontracting plans for subcontracts performed outside the 
United States and its outlying areas. 

 (1) ISR. This report is not required for commercial plans. The report is required for each 
contract containing an individual subcontract plan. 

  (i) The report shall be submitted semiannually during contract performance for the 
periods ending March 31 and September 30. A report is also required for each 
contract within 30 days of contract completion. Reports are due 30 days after the 
close of each reporting period, unless otherwise directed by the Contracting 
Officer. Reports are required when due, regardless of whether there has been 
any subcontracting activity since the inception of the contract or the previous 
reporting period. 

  (ii) When a subcontracting plan contains separate goals for the basic contract and 
each option, as prescribed by FAR 19.704(c), the dollar goal inserted on this 
report shall be the sum of the base period through the current option; for 
example, for a report submitted after the second option is exercised, the dollar 

http://acquisition.gov/comp/far/current/html/Subpart%2019_7.html#wp1088749
http://acquisition.gov/comp/far/current/html/52_212_213.html#wp1179527
http://acquisition.gov/comp/far/current/html/52_212_213.html#wp1179527
http://www.esrs.gov/
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goal would be the sum of the goals for the basic contract, the first option, and the 
second option. 

  (iii) The authority to acknowledge receipt  or reject the ISR resides — 

  (A) In the case of the prime Contractor, with the Contracting Officer; and  

  (B) In the case of a subcontract with a subcontracting plan, with the entity that 
awarded the subcontract. 

 (2) SSR. 

  (i) Reports submitted under individual contract plans — 

  (A) This report encompasses all subcontracting under prime contracts and 
subcontracts with the awarding agency, regardless of the dollar value of 
the subcontracts. 

  (B) The report may be submitted on a corporate, company or subdivision (e.g. 
plant or division operating as a separate profit center) basis, unless 
otherwise directed by the agency. 

  (C) If a prime Contractor and/or subcontractor is performing work for more than 
one executive agency, a separate report shall be submitted to each 
executive agency covering only that agency’s contracts, provided at least 
one of that agency’s contracts is over $650,000 (over $1.5 million for 
construction of a public facility) and contains a subcontracting plan. For 
DoD, a consolidated report shall be submitted for all contracts awarded by 
military departments/ agencies and/or subcontracts awarded by DoD prime 
Contractors. However, for construction and related maintenance and 
repair, a separate report shall be submitted for each DoD component. 

  (D) For DoD and NASA, the report shall be submitted semi-annually for the six 
months ending March 31 and the twelve months ending September 30. For 
civilian agencies, except NASA, it shall be submitted annually for the 
twelve month period ending September 30. Reports are due 30 days after 
the close of each reporting period. 

  (E) Subcontract awards that are related to work for more than one executive 
agency shall be appropriately allocated. 

  (F) The authority to acknowledge or reject SSRs in eSRS, including SSRs 
submitted by subcontractors with subcontracting plans, resides with the 
Government agency awarding the prime contracts unless stated otherwise 
in the contract. 

  (ii) Reports submitted under a commercial plan — 

  (A) The report shall include all subcontract awards under the commercial plan 
in effect during the Government’s fiscal year. 

  (B) The report shall be submitted annually, within thirty days after the end of 
the Government’s fiscal year. 

  (C) If a Contractor has a commercial plan and is performing work for more than 
one executive agency, the Contractor shall specify the percentage of 
dollars attributable to each agency from which contracts for commercial 
items were received. 

  (D) The authority to acknowledge or reject SSRs for commercial plans resides 
with the Contracting Officer who approved the commercial plan. 

  (iii) All reports submitted at the close of each fiscal year (both individual and 
commercial plans) shall include a Year-End Supplementary Report for Small 
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Disadvantaged Businesses. The report shall include subcontract awards, in 
whole dollars, to small disadvantaged business concerns by North American 
Industry Classification System (NAICS) Industry Subsector. If the data are not 
available when the year-end SSR is submitted, the prime Contractor and/or 
subcontractor shall submit the Year-End Supplementary Report for Small 
Disadvantaged Businesses within 90 days of submitting the year-end SSR. For a 
commercial plan, the Contractor may obtain from each of its subcontractors a 
predominant NAICS Industry Subsector and report all awards to that 
subcontractor under its predominant NAICS Industry Subsector. 

 

52.219-14   LIMITATIONS ON SUBCONTRACTING (NOV 2011)  

Note:  Please consult the applicability note in the Solicitation Document at 52.219-13 
Notice of Set-Aside of Orders. 

(a) This clause does not apply to the unrestricted portion of a partial set-aside.  

(b) Applicability. This clause applies only to—  

(1) Contracts that have been set aside or reserved for small business concerns or 8(a) 
concerns;  

(2) Part or parts of a multiple-award contract that have been set aside for small business 
concerns or 8(a) concerns; and  

(3) Orders set aside for small business or 8(a) concerns under multiple-award contracts as 
described in 8.405-5 and 16.505(b)(2)(i)(F).  

(c) By submission of an offer and execution of a contract, the Offeror/Contractor agrees that in 
performance of the contract in the case of a contract for—  

(1) Services (except construction). At least 50 percent of the cost of contract performance 
incurred for personnel shall be expended for employees of the concern.  

(2) Supplies (other than procurement from a nonmanufacturer of such supplies). The concern shall 
perform work for at least 50 percent of the cost of manufacturing the supplies, not 
including the cost of materials.  

(3) General construction. The concern will perform at least 15 percent of the cost of the 
contract, not including the cost of materials, with its own employees.  

(4) Construction by special trade contractors. The concern will perform at least 25 percent of 
the cost of the contract, not including the cost of materials, with its own employees.  

 

52.219-16   LIQUIDATED DAMAGES—SUBCONTRACTING PLAN (JAN 1999)   

(a) “Failure to make a good faith effort to comply with the subcontracting plan”, as used in this 
clause, means a willful or intentional failure to perform in accordance with the requirements 
of the subcontracting plan approved under the clause in this contract entitled “Small 
Business Subcontracting Plan,” or willful or intentional action to frustrate the plan. 

(b) Performance shall be measured by applying the percentage goals to the total actual 
subcontracting dollars or, if a commercial plan is involved, to the pro rata share of actual 
subcontracting dollars attributable to Government contracts covered by the commercial 
plan.  If, at contract completion or, in the case of a commercial plan, at the close of the 
fiscal year for which the plan is applicable, the Contractor has failed to meet its 

https://www.acquisition.gov/far/current/html/Subpart%208_4.html#wp1096389
https://www.acquisition.gov/far/current/html/Subpart%2016_5.html#wp1095799
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subcontracting goals and the Contracting Officer decides in accordance with paragraph (c) 
of this clause that the Contractor failed to make a good faith effort to comply with its 
subcontracting plan, established in accordance with the clause in this contract entitled 
“Small Business Subcontracting Plan,” the Contractor shall pay the Government liquidated 
damages in an amount stated.  The amount of probable damages attributable to the 
Contractor's failure to comply shall be an amount equal to the actual dollar amount by 
which the Contractor failed to achieve each subcontract goal. 

(c) Before the Contracting Officer makes a final decision that the Contractor has failed to make 
such good faith effort, the Contracting Officer shall give the Contractor written notice 
specifying the failure and permitting the Contractor to demonstrate what good faith efforts 
have been made and to discuss the matter.  Failure to respond to the notice may be taken 
as an admission that no valid explanation exists.  If, after consideration of all the pertinent 
data, the Contracting Officer finds that the Contractor failed to make a good faith effort to 
comply with the subcontracting plan, the Contracting Officer shall issue a final decision to 
that effect and require that the Contractor pay the Government liquidated damages as 
provided in paragraph (b) of this clause. 

(d) With respect to commercial plans, the Contracting Officer who approved the plan will 
perform the functions of the Contracting Officer under this clause on behalf of all agencies 
with contracts covered by the commercial plan. 

(e) The Contractor shall have the right of appeal, under the clause in this contract entitled 
Disputes, from any final decision of the Contracting Officer. 

(f) Liquidated damages shall be in addition to any other remedies that the Government may 
have. 

 

52.219-27   NOTICE OF SERVICE-DISABLED VETERAN-OWNED SMALL BUSINESS SET-
ASIDE (NOV 2011) 

Note:  Please consult the applicability note in the Solicitation Document at 52.219-13 
Notice of Set-Aside of Orders. 
 

(a) Definition. “Service-disabled veteran-owned small business concern”—  

(1) Means a small business concern—  

(i)   Not less than 51 percent of which is owned by one or more service-disabled 
veterans or, in the case of any publicly owned business, not less than 51 percent of 
the stock of which is owned by one or more service-disabled veterans; and  

(ii)  The management and daily business operations of which are controlled by one or 
more service-disabled veterans or, in the case of a service-disabled veteran with 
permanent and severe disability, the spouse or permanent caregiver of such veteran.  

(2)  “Service-disabled veteran” means a veteran, as defined in 38 U.S.C. 101(2), with a 
disability that is service-connected, as defined in 38 U.S.C. 101(16).  

(b) Applicability. This clause applies only to—  

(1) Contracts that have been set aside or reserved for service-disabled veteran-owned 
small business concerns;  

(2) Part or parts of a multiple-award contract that have been set aside for service-disabled 
veteran-owned small business concerns; and  

(3) Orders set aside for service-disabled veteran-owned small business concerns under 
multiple-award contracts as described in 8.405-5 and 16.505(b)(2)(i)(F).  

http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t37t40+200+2++%2838%29%20%20AND%20%28%2838%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t37t40+200+2++%2838%29%20%20AND%20%28%2838%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
https://www.acquisition.gov/far/current/html/Subpart%208_4.html#wp1096389
https://www.acquisition.gov/far/current/html/Subpart%2016_5.html#wp1095799


03 – Regulations Incorporated by Reference 
RFP-797-FSS-04-0001-R2 

29 
 

(c) General.  

(1) Offers are solicited only from service-disabled veteran-owned small business concerns. 
Offers received from concerns that are not service-disabled veteran-owned small 
business concerns shall not be considered.  

(2) Any award resulting from this solicitation will be made to a service-disabled veteran-
owned small business concern.  

(d) Agreement. A service-disabled veteran-owned small business concern agrees that in the 
performance of the contract, in the case of a contract for—  

(1) Services (except construction), at least 50 percent of the cost of personnel for contract 
performance will be spent for employees of the concern or employees of other service-
disabled veteran-owned small business concerns;  

(2) Supplies (other than acquisition from a nonmanufacturer of the supplies), at least 
50 percent of the cost of manufacturing, excluding the cost of materials, will be 
performed by the concern or other service-disabled veteran-owned small business 
concerns;  

(3) General construction, at least 15 percent of the cost of the contract performance 
incurred for personnel will be spent on the concern’s employees or the employees of 
other service-disabled veteran-owned small business concerns; or  

(4) Construction by special trade contractors, at least 25 percent of the cost of the contract 
performance incurred for personnel will be spent on the concern’s employees or the 
employees of other service-disabled veteran-owned small business concerns.  

(e)  A joint venture may be considered a service-disabled veteran owned small business 
concern if—  

(1) At least one member of the joint venture is a service-disabled veteran-owned small 
business concern, and makes the following representations: That it is a service-
disabled veteran-owned small business concern, and that it is a small business concern 
under the North American Industry Classification Systems (NAICS) code assigned to 
the procurement;  

(2) Each other concern is small under the size standard corresponding to the NAICS code 
assigned to the procurement; and  

(3) The joint venture meets the requirements of paragraph 7 of the explanation of Affiliates 
in 19.101 of the Federal Acquisition Regulation.  

(4) The joint venture meets the requirements of 13 CFR 125.15(b)  

(f)  Any service-disabled veteran-owned small business concern (nonmanufacturer) must meet 
the requirements in 19.102(f) of the Federal Acquisition Regulation to receive a benefit 
under this program.  

 

52.219-28   POST–AWARD SMALL BUSINESS PROGRAM REREPRESENTATION 
(APR 2009)  

(a) Definitions. As used in this clause– 

 Long-term contract means a contract of more than five years in duration, including options. 
However, the term does not include contracts that exceed five years in duration because 
the period of performance has been extended for a cumulative period not to exceed six 
months under the clause at 52.217-8, Option to Extend Services, or other appropriate 
authority. 

https://www.acquisition.gov/far/current/html/Subpart%2019_1.html#wp1101806
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 Small business concern means a concern, including its affiliates, that is independently 
owned and operated, not dominant in the field of operation in which it is bidding on 
Government contracts, and qualified as a small business under the criteria in 13 CFR part 
121 and the size standard in paragraph (c) of this clause. Such a concern is ‘‘not dominant 
in its field of operation’’ when it does not exercise a controlling or major influence on a 
national basis in a kind of business activity in which a number of business concerns are 
primarily engaged. In determining whether dominance exists, consideration shall be given 
to all appropriate factors, including volume of business, number of employees, financial 
resources, competitive status or position, ownership or control of materials, processes, 
patents, license agreements, facilities, sales territory, and nature of business activity. 

(b) If the Contractor represented that it was a small business concern prior to award of this 
contract, the Contractor shall rerepresent its size status according to paragraph (e) of this 
clause or, if applicable, paragraph (g) of this clause, upon the occurrence of any of the 
following: 

 (1) Within 30 days after execution of a novation agreement or within 30 days after 
modification of the contract to include this clause, if the novation agreement was 
executed prior to inclusion of this clause in the contract. 

 (2) Within 30 days after a merger or acquisition that does not require a novation or within 
30 days after modification of the contract to include this clause, if the merger or 
acquisition occurred prior to inclusion of this clause in the contract. 

 (3) For long-term contracts– 

  (i) Within 60 to 120 days prior to the end of the fifth year of the contract; and 

  (ii) Within 60 to 120 days prior to the date specified in the contract for exercising any 
option thereafter. 

(c) The Contractor shall rerepresent its size status in accordance with the size standard in 
effect at the time of this rerepresentation that corresponds to the North American Industry 
Classification System (NAICS) code assigned to this contract. The small business size 
standard corresponding to this NAICS code can be found at 
http://www.sba.gov/services/contractingopportunities/sizestandardstopics/. 

(d) The small business size standard for a Contractor providing a product which it does not 
manufacture itself, for a contract other than a construction or service contract, is 500 
employees. 

(e) Except as provided in paragraph (g) of this clause, the Contractor shall make the 
rerepresentation required by paragraph (b) of this clause by validating or updating all its 
representations in the Online Representations and Certifications Application and its data in 
the Central Contractor Registration, as necessary, to ensure that they reflect the 
Contractor’s current status. The Contractor shall notify the contracting office in writing within 
the timeframes specified in paragraph (b) of this clause that the data have been validated or 
updated, and provide the date of the validation or update. 

(f) If the Contractor represented that it was other than a small business concern prior to award 
of this contract, the Contractor may, but is not required to, take the actions required by 
paragraphs (e) or (g) of this clause. 

(g) If the Contractor does not have representations and certifications in ORCA, or does not 
have a representation in ORCA for the NAICS code applicable to this contract, the 
Contractor is required to complete the following rerepresentation and submit it to the 
contracting office, along with the contract number and the date on which the 
rerepresentation was completed: 

http://frwebgate.access.gpo.gov/cgi-bin/leaving.cgi?from=leavingFR.html&log=linklog&to=http://www.sba.gov/services/contractingopportunities/sizestandardstopics/
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The Contractor represents that it ______ is, ______ is not a small business concern under 
NAICS Code ______ assigned to contract number ______. 

 

AUTHORIZED SIGNER'S 
NAME 

AUTHORIZED SIGNER'S 
TITLE 

 
 

 

 
 
 

 
 

 

 
 
 

 (Signature) (Date) 

 

52.219-29   NOTICE OF SET-ASIDE FOR ECONOMICALLY DISADVANTAGED WOMEN-
OWNED SMALL BUSINESS CONCERNS (APR 2012)  

Note:  Please consult the applicability note in the Solicitation Document at 52.219-13 
Notice of Set-Aside of Orders. 
 

 (a) Definitions. 

 “Economically disadvantaged women-owned small business (EDWOSB) concern” means—  
A small business concern that is at least 51 percent directly and unconditionally owned by, 
and the management and daily business operations of which are controlled by, one or more 
women who are citizens of the United States and who are economically disadvantaged in 
accordance with 13 CFR part 127. It automatically qualifies as a women-owned small 
business (WOSB) concern eligible under the WOSB Program.  

“WOSB Program Repository” means a secure, Web-based application that collects, stores, 
and disseminates documents to the contracting community and SBA, which verify the 
eligibility of a business concern for a contract to be awarded under the WOSB Program.  

(b) Applicability. This clause applies only to—  

(1) Contracts that have been set aside or reserved for EDWOSB concerns;  

(2) Part or parts of a multiple-award contract that have been set aside for EDWOSB 
concerns; and  

(3) Orders set aside for EDWOSB concerns under multiple-award contracts as described in 
8.405-5 and 16.505(b)(2)(i)(F).  

(c) General.  

(1) Offers are solicited only from EDWOSB concerns. Offers received from concerns that 
are not EDWOSB concerns will not be considered.  

(2) Any award resulting from this solicitation will be made to an EDWOSB concern.  

(3) The contracting officer will ensure that the apparent successful offeror has provided all 
required documents to the WOSB Program Repository. The contract will not be 
awarded until all required documents are received.  

(d) Agreement. An EDWOSB concern agrees that in the performance of the contract for—  

(1) Services (except construction), the concern will perform at least 50 percent of the cost 
of the contract incurred for personnel with its own employees;  

https://www.acquisition.gov/far/current/html/Subpart%208_4.html#wp1096389
https://www.acquisition.gov/far/current/html/Subpart%2016_5.html#wp1095799
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(2) Supplies or products (other than procurement from a non-manufacturer in such supplies 
or products), the concern will perform at least 50 percent of the cost of manufacturing 
the supplies or products (not including the costs of materials);  

(3) General construction, the concern will perform at least 15 percent of the cost of the 
contract with its own employees (not including the costs of materials); and  

(4) Construction by special trade contractors, the concern will perform at least 25 percent 
of the cost of the contract with its own employees (not including the cost of materials).  

(e) Joint Venture. A joint venture may be considered an EDWOSB concern if—  

(1) It meets the applicable size standard corresponding to the NAICS code assigned to the 
contract, unless an exception to affiliation applies pursuant to 13 CFR 121.103(h)(3);  

(2) The EDWOSB participant of the joint venture is designated in the Central Contractor 
Registration (CCR) database and the Online Representations and Certifications 
Application (ORCA) as an EDWOSB concern;  

(3) The parties to the joint venture have entered into a written joint venture agreement that 
contains provisions—  

(i) Setting forth the purpose of the joint venture;  

(ii) Designating an EDWOSB concern as the managing venturer of the joint venture, 
and an employee of the managing venturer as the project manager responsible for 
the performance of the contract;  

(iii) Stating that not less than 51 percent of the net profits earned by the joint venture 
will be distributed to the EDWOSB;  

(iv) Specifying the responsibilities of the parties with regard to contract performance, 
sources of labor, and negotiation of the EDWOSB contract; and  

(v) Requiring the final original records be retained by the managing venturer upon 
completion of the EDWOSB contract performed by the joint venture.  

(4) The joint venture performs the applicable percentage of work required in accordance 
with paragraph (d) above; and  

(5) The procuring activity executes the contract in the name of the EDWOSB or joint 
venture.  

(f) Nonmanufacturer. An EDWOSB that is a non-manufacturer, as defined in 13 CFR 121.406(b) 
or 19.102(f), may submit an offer on an EDWOSB requirement with a NAICS code for 
supplies, if it meets the requirements under the non-manufacturer rule set forth in those 
regulations.  

 

52.219-30   NOTICE OF SET-ASIDE FOR WOMEN-OWNED SMALL BUSINESS CONCERNS 
ELIGIBLE UNDER THE WOMEN-OWNED SMALL BUSINESS PROGRAM (APR 
2012) 

Note:  Please consult the applicability note in the Solicitation Document at 52.219-13 
Notice of Set-Aside of Orders. 
 

 (a) Definitions. 

 “Women-owned small business (WOSB) concern eligible under the WOSB Program” (in 
accordance with 13 CFR 127), means a small business concern that is at least 51 percent 
directly and unconditionally owned by, and the management and daily business operations 
of which are controlled by, one or more women who are citizens of the United States.  

https://www.acquisition.gov/far/current/html/Subpart%2019_1.html#wp1101837
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 “WOSB Program Repository” means a secure, Web-based application that collects, stores, 
and disseminates documents to the contracting community and SBA, which verify the 
eligibility of a business concern for a contract to be awarded under the WOSB Program.  

(b) Applicability. This clause applies only to—  

(1) Contracts that have been set aside or reserved for WOSB concerns eligible under the 
WOSB Program;  

(2) Part or parts of a multiple-award contract that have been set aside for WOSB concerns 
eligible under the WOSB Program; and  

(3) Orders set aside for WOSB concerns eligible under the WOSB Program, under 
multiple-award contracts as described in8.405-5 and 16.505(b)(2)(i)(F).  

(c) General.  

(1) Offers are solicited only from WOSBs eligible under the WOSB Program.  Offers 

received from concerns that are not WOSB concerns eligible under the WOSB program 

shall not be considered.  

(2) Any award resulting from this solicitation will be made to a WOSB concern eligible 

under the WOSB Program.  

(3) The contracting officer will ensure that the apparent successful offeror has provided the 

required documents to the WOSB Program Repository. The contract shall not be 

awarded until all required documents are received.  

(d) Agreement. A WOSB concern eligible under the WOSB Program agrees that in the 

performance of the contract for—  

 (1) Services (except construction), the concern will perform at least 50 percent of the cost 
of the contract incurred for personnel with its own employees;  

(2) Supplies or products (other than procurement from a non-manufacturer in such supplies 
or products), the concern will perform at least 50 percent of the cost of manufacturing 
the supplies or products (not including the costs of materials);  

(3) General construction, the concern will perform at least 15 percent of the cost of the 
contract with its own employees (not including the costs of materials); and  

(4) Construction by special trade contractors, the concern will perform at least 25 percent 
of the cost of the contract with its own employees (not including cost of materials).  

(e) Joint Venture. A joint venture may be considered a WOSB concern eligible under the 

WOSB Program if—  

(1) It meets the applicable size standard corresponding to the NAICS code assigned to the 

contract, unless an exception to affiliation applies pursuant to 13 CFR 121.103(h)(3);  

(2) The WOSB participant of the joint venture is designated in the Central Contractor 

Registration (CCR) database and the Online Representations and Certifications 

Application (ORCA) as a concern eligible under the WOSB Program;  

(3) The parties to the joint venture have entered into a written joint venture agreement that 

contains provisions-  

(i) Setting forth the purpose of the joint venture;  

(ii) Designating a WOSB concern eligible under the WOSB Program as the managing 

venturer of the joint venture, and an employee of the managing venturer as the 

project manager responsible for the performance of the contract;  

https://www.acquisition.gov/far/current/html/Subpart%208_4.html#wp1096389
https://www.acquisition.gov/far/current/html/Subpart%2016_5.html#wp1095799
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 (iii) Stating that not less than 51 percent of the net profits earned by the joint venture will 
be distributed to the WOSB;  

(iv) Specifying the responsibilities of the parties with regard to contract performance, 
sources of labor, and negotiation of the WOSB contract; and  

(v) Requiring the final original records be retained by the managing venturer upon 
completion of the WOSB contract performed by the joint venture.  

(4) The joint venture must perform the applicable percentage of work required in 
accordance with paragraph (d) above; and  

(5) The procuring activity executes the contract in the name of the WOSB concern eligible 

under the WOSB Program or joint venture.  

(f) Nonmanufacturer. A WOSB concern eligible under the WOSB Program that is a non-

manufacturer, as defined in 13 CFR 121.406(b) or 19.102(f), may submit an offer on a WOSB 

requirement with a NAICS code for supplies, if it meets the requirements under the non-

manufacturer rule set forth in those regulations.  

 

 

52.222-3   CONVICT LABOR (JUN 2003) 

(a) Except as provided in paragraph (b) of this clause, the Contractor shall not employ in the 
performance of this contract any person undergoing a sentence of imprisonment imposed 
by any court of a State, the District of Columbia, Puerto Rico, the Northern Mariana Islands, 
American Samoa, Guam, or the U.S. Virgin Islands. 

(b) The Contractor is not prohibited from employing persons— 

 (1) On parole or probation to work at paid employment during the term of their sentence; 

 (2) Who have been pardoned or who have served their terms; or 

 (3) Confined for violation of the laws of any of the States, the District of Columbia, Puerto 
Rico, the Northern Mariana Islands, American Samoa, Guam, or the U.S. Virgin Islands 
who are authorized to work at paid employment in the community under the laws of 
such jurisdiction, if— 

  (i) The worker is paid or is in an approved work training program on a voluntary 
basis; 

  (ii) Representatives of local union central bodies or similar labor union organizations 
have been consulted; 

  (iii) Such paid employment will not result in the displacement of employed workers, 
or be applied in skills, crafts, or trades in which there is a surplus of available 
gainful labor in the locality, or impair existing contracts for services; 

  (iv) The rates of pay and other conditions of employment will not be less than those 
paid or provided for work of a similar nature in the locality in which the work is 
being performed; and 

  (v) The Attorney General of the United States has certified that the work-release 
laws or regulations of the jurisdiction involved are in conformity with the 
requirements of Executive Order 11755, as amended by Executive Orders 12608 
and 12943. 

 

https://www.acquisition.gov/far/current/html/Subpart%2019_1.html#wp1101837
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52.222-21   PROHIBITION OF SEGREGATED FACILITIES (FEB 1999)   

(a) Segregated facilities, as used in this clause, means any waiting rooms, work areas, rest 
rooms and wash rooms, restaurants and other eating areas, time clocks, locker rooms and 
other storage or dressing areas, parking lots, drinking fountains, recreation or entertainment 
areas, transportation, and housing facilities provided for employees, that are segregated by 
explicit directive or are in fact segregated on the basis of race, color, religion, sex, or 
national origin because of written or oral policies or employee custom.  The term does not 
include separate or single-user rest rooms or necessary dressing or sleeping areas 
provided to assure privacy between the sexes. 

(b) The Contractor agrees that it does not and will not maintain or provide for its employees 
any segregated facilities at any of its establishments, and that it does not and will not permit 
its employees to perform their services at any location under its control where segregated 
facilities are maintained.  The Contractor agrees that a breach of this clause is a violation of 
the Equal Opportunity clause in this contract. 

(c) The Contractor shall include this clause in every subcontract and purchase order that is 
subject to the Equal Opportunity clause of this contract. 

 

52.222-26   EQUAL OPPORTUNITY (MAR 2007) 

(a) Definition.  “United States,” as used in this clause, means the 50 States, the District of 
Columbia, Puerto Rico, the Northern Mariana Islands, American Samoa, Guam, the U.S. 
Virgin Islands, and Wake Island. 

(b) (1) If, during any 12-month period (including the 12 months preceding the award of this 
contract), the Contractor has been or is awarded nonexempt Federal contracts and/or 
subcontracts that have an aggregate value in excess of $10,000, the Contractor shall 
comply with this clause, except for work performed outside the United States by 
employees who were not recruited within the United States.  Upon request, the 
Contractor shall provide information necessary to determine the applicability of this 
clause. 

 (2) If the Contractor is a religious corporation, association, educational institution, or 
society, the requirements of this clause do not apply with respect to the employment of 
individuals of a particular religion to perform work connected with the carrying on of the 
Contractor's activities (41 CFR 60-1.5). 

(c) (1) The Contractor shall not discriminate against any employee or applicant for 
employment because of race, color, religion, sex, or national origin.  However, it shall 
not be a violation of this clause for the Contractor to extend a publicly announced 
preference in employment to Indians living on or near an Indian reservation, in 
connection with employment opportunities on or near an Indian reservation, as 
permitted by 41 CFR 60-1.5. 

 (2) The Contractor shall take affirmative action to ensure that applicants are employed, 
and that employees are treated during employment, without regard to their race, color, 
religion, sex, or national origin.  This shall include, but not be limited to — 

(i) Employment; 

 (ii) Upgrading; 

 (iii) Demotion; 
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 (iv) Transfer; 

 (v) Recruitment or recruitment advertising; 

 (vi) Layoff or termination; 

 (vii) Rates of pay or other forms of compensation; and 

 (viii) Selection for training, including apprenticeship. 

 (3) The Contractor shall post in conspicuous places available to employees and applicants 
for employment the notices to be provided by the Contracting Officer that explain this 
clause. 

 (4) The Contractor shall, in all solicitations or advertisements for employees placed by or 
on behalf of the Contractor, state that all qualified applicants will receive consideration 
for employment without regard to race, color, religion, sex, or national origin. 

 (5) The Contractor shall send, to each labor union or representative of workers with which 
it has a collective bargaining agreement or other contract or understanding, the notice 
to be provided by the Contracting Officer advising the labor union or workers' 
representative of the Contractor's commitments under this clause, and post copies of 
the notice in conspicuous places available to employees and applicants for 
employment. 

 (6) The Contractor shall comply with Executive Order 11246, as amended, and the rules, 
regulations, and orders of the Secretary of Labor. 

 (7) The Contractor shall furnish to the contracting agency all information required by 
Executive Order 11246, as amended, and by the rules, regulations, and orders of the 
Secretary of Labor.  The Contractor shall also file Standard Form 100 (EEO-1), or any 
successor form, as prescribed in 41 CFR part 60-1.  Unless the Contractor has filed 
within the 12 months preceding the date of contract award, the Contractor shall, within 
30 days after contract award, apply to either the regional Office of Federal Contract 
Compliance Programs (OFCCP) or the local office of the Equal Employment 
Opportunity Commission for the necessary forms. 

 (8) The Contractor shall permit access to its premises, during normal business hours, by 
the contracting agency or the OFCCP for the purpose of conducting on-site compliance 
evaluations and complaint investigations.  The Contractor shall permit the Government 
to inspect and copy any books, accounts, records (including computerized records), 
and other material that may be relevant to the matter under investigation and pertinent 
to compliance with Executive Order 11246, as amended, and rules and regulations that 
implement the Executive Order. 

 (9) If the OFCCP determines that the Contractor is not in compliance with this clause or 
any rule, regulation, or order of the Secretary of Labor, this contract may be canceled, 
terminated, or suspended in whole or in part and the Contractor may be declared 
ineligible for further Government contracts, under the procedures authorized in 
Executive Order 11246, as amended.  In addition, sanctions may be imposed and 
remedies invoked against the Contractor as provided in Executive Order 11246, as 
amended; in the rules, regulations, and orders of the Secretary of Labor; or as 
otherwise provided by law. 

 (10) The Contractor shall include the terms and conditions of this clause in every 
subcontract or purchase order that is not exempted by the rules, regulations, or orders 
of the Secretary of Labor issued under Executive Order 11246, as amended, so that 
these terms and conditions will be binding upon each subcontractor or vendor. 

 (11) The Contractor shall take such action with respect to any subcontract or purchase 
order as the Contracting Officer may direct as a means of enforcing these terms and 
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conditions, including sanctions for noncompliance; provided, that if the Contractor 
becomes involved in, or is threatened with, litigation with a subcontractor or vendor as 
a result of any direction, the Contractor may request the United States to enter into the 
litigation to protect the interests of the United States. 

(d) Notwithstanding any other clause in this contract, disputes relative to this clause will be 
governed by the procedures in 41 CFR 60-1.1. 

 

52.222-35   EQUAL OPPORTUNITY FOR VETERANS (SEP 2010)  

(a) Definitions. As used in this clause—  

“All employment openings” means all positions except executive and senior management, 
those positions that will be filled from within the Contractor’s organization, and positions 
lasting 3 days or less. This term includes full-time employment, temporary employment of 
more than 3 days duration, and part-time employment.  

“Armed Forces service medal veteran” means any veteran who, while serving on active 
duty in the U.S. military, ground, naval, or air service, participated in a United States 
military operation for which an Armed Forces service medal was awarded pursuant to 
Executive Order 12985 (61 FR 1209).  

“Disabled veteran” means—  

(1)   A veteran of the U.S. military, ground, naval, or air service, who is entitled to 
compensation (or who but for the receipt of military retired pay would be entitled to 
compensation) under laws administered by the Secretary of Veterans Affairs; or  

(2)   A person who was discharged or released from active duty because of a service-
connected disability.  

“Executive and senior management” means—  

(1)  Any employee—  

(i)  Compensated on a salary basis at a rate of not less than $455 per week (or 
$380 per week, if employed in American Samoa by employers other than the 
Federal Government), exclusive of board, lodging or other facilities;  

(ii)  Whose primary duty consists of the management of the enterprise in which the 
individual is employed or of a customarily recognized department or subdivision 
thereof;  

(iii)  Who customarily and regularly directs the work of two or more other 
employees; and  

(iv) Who has the authority to hire or fire other employees or whose suggestions 
and recommendations as to the hiring or firing and as to the advancement and 
promotion or any other change of status of other employees will be given 
particular weight; or  

(2)  Any employee who owns at least a bona fide 20–percent equity interest in the 
enterprise in which the employee is employed, regardless of whether the business 
is a corporate or other type of organization, and who is actively engaged in its 
management.  

“Other protected veteran” means a veteran who served on active duty in the U.S. military, 
ground, naval, or air service, during a war or in a campaign or expedition for which a 
campaign badge has been authorized under the laws administered by the Department of 
Defense.  
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“Positions that will be filled from within the Contractor’s organization” means employment 
openings for which the Contractor will give no consideration to persons outside the 
Contractor’s organization (including any affiliates, subsidiaries, and parent companies) and 
includes any openings the Contractor proposes to fill from regularly established “recall” 
lists. The exception does not apply to a particular opening once an employer decides to 
consider applicants outside of its organization.  

“Qualified disabled veteran” means a disabled veteran who has the ability to perform the 
essential functions of the employment positions with or without reasonable accommodation.  

“Recently separated veteran” means any veteran during the three–year period beginning 
on the date of such veteran’s discharge or release from active duty in the U.S. military, 
ground, naval or air service.  

(b) General.  

(1)  The Contractor shall not discriminate against any employee or applicant for 
employment because the individual is a disabled veteran, recently separated veteran, 
other protected veterans, or Armed Forces service medal veteran, regarding any 
position for which the employee or applicant for employment is qualified. The 
Contractor shall take affirmative action to employ, advance in employment, and 
otherwise treat qualified individuals, including qualified disabled veterans, without 
discrimination based upon their status as a disabled veteran, recently separated 
veteran, Armed Forces service medal veteran, and other protected veteran in all 
employment practices including the following:  

(i)    Recruitment, advertising, and job application procedures.  

(ii)   Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff, 
termination, right of return from layoff and rehiring.  

(iii)  Rate of pay or any other form of compensation and changes in compensation.  

(iv)   Job assignments, job classifications, organizational structures, position 
descriptions, lines of progression, and seniority lists.  

(v)   Leaves of absence, sick leave, or any other leave.  

(vi)   Fringe benefits available by virtue of employment, whether or not administered by 
the Contractor.  

(vii) Selection and financial support for training, including apprenticeship, and on-the-
job training under 38 U.S.C. 3687, professional meetings, conferences, and other 
related activities, and selection for leaves of absence to pursue training.  

(viii) Activities sponsored by the Contractor including social or recreational programs.  

(ix)   Any other term, condition, or privilege of employment.  

(2)  The Contractor shall comply with the rules, regulations, and relevant orders of the 
Secretary of Labor issued under the Vietnam Era Veterans’ Readjustment Assistance 
Act of 1972 (the Act), as amended (38 U.S.C. 4211 and 4212).  

(3)  The Department of Labor’s regulations require contractors with 50 or more employees 
and a contract of $100,000 or more to have an affirmative action program for veterans. 
See 41 CFR Part 60-300, Subpart C.  

(c) Listing openings.  

(1) The Contractor shall immediately list all employment openings that exist at the time of 
the execution of this contract and those which occur during the performance of this 
contract, including those not generated by this contract, and including those occurring 
at an establishment of the Contractor other than the one where the contract is being 
performed, but excluding those of independently operated corporate affiliates, at an 

http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t37t40+200+2++%2838%29%20%20AND%20%28%2838%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
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appropriate employment service delivery system where the opening occurs. Listing 
employment openings with the State workforce agency job bank or with the local 
employment service delivery system where the opening occurs shall satisfy the 
requirement to list jobs with the appropriate employment service delivery system.  

(2) The Contractor shall make the listing of employment openings with the appropriate 
employment service delivery system at least concurrently with using any other 
recruitment source or effort and shall involve the normal obligations of placing a bona 
fide job order, including accepting referrals of veterans and nonveterans. This listing of 
employment openings does not require hiring any particular job applicant or hiring from 
any particular group of job applicants and is not intended to relieve the Contractor from 
any requirements of Executive orders or regulations concerning nondiscrimination in 
employment.  

(3) Whenever the Contractor becomes contractually bound to the listing terms of this 
clause, it shall advise the State workforce agency in each State where it has 
establishments of the name and location of each hiring location in the State. As long 
as the Contractor is contractually bound to these terms and has so advised the State 
agency, it need not advise the State agency of subsequent contracts. The Contractor 
may advise the State agency when it is no longer bound by this contract clause.  

(d)   Applicability. This clause does not apply to the listing of employment openings that occur 
and are filled outside the 50 States, the District of Columbia, Puerto Rico, the Northern 
Mariana Islands, American Samoa, Guam, the U.S. Virgin Islands, and Wake Island.  

(e)   Postings.  

(1)  The Contractor shall post employment notices in conspicuous places that are available 
to employees and applicants for employment.  

(2)  The employment notices shall—  

(i)  State the rights of applicants and employees as well as the Contractor’s obligation 
under the law to take affirmative action to employ and advance in employment 
qualified employees and applicants who are disabled veterans, recently separated 
veterans, Armed Forces service medal veterans, and other protected veterans; and  

(ii) Be in a form prescribed by the Director, Office of Federal Contract Compliance 
Programs, and provided by or through the Contracting Officer.  

(3)  The Contractor shall ensure that applicants or employees who are disabled veterans 
are informed of the contents of the notice (e.g., the Contractor may have the notice 
read to a visually disabled veteran, or may lower the posted notice so that it can be 
read by a person in a wheelchair).  

(4)  The Contractor shall notify each labor union or representative of workers with which it 
has a collective bargaining agreement, or other contract understanding, that the 
Contractor is bound by the terms of the Act and is committed to take affirmative action 
to employ, and advance in employment, qualified disabled veterans, recently 
separated veterans, other protected veterans, and Armed Forces service medal 
veterans.  

(f)  Noncompliance. If the Contractor does not comply with the requirements of this clause, the 
Government may take appropriate actions under the rules, regulations, and relevant orders 
of the Secretary of Labor. This includes implementing any sanctions imposed on a 
contractor by the Department of Labor for violations of this clause (52.222-35, Equal 
Opportunity for Veterans). These sanctions (see 41 CFR 60-300.66) may include—  

(1) Withholding progress payments;  

(2) Termination or suspension of the contract; or  

https://www.acquisition.gov/far/current/html/52_222.html#wp1158632
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(3) Debarment of the contractor.  

(g) Subcontracts. The Contractor shall insert the terms of this clause in subcontracts of 
$100,000 or more unless exempted by rules, regulations, or orders of the Secretary of 
Labor. The Contractor shall act as specified by the Director, Office of Federal Contract 
Compliance Programs, to enforce the terms, including action for noncompliance.  

 

52.222-36   AFFIRMATIVE ACTION FOR WORKERS WITH DISABILITIES (OCT 2010)   

(a) General. 

 (1) Regarding any position for which the employee or applicant for employment is 
qualified, the Contractor shall not discriminate against any employee or applicant 
because of physical or mental disability. The Contractor agrees to take affirmative 
action to employ, advance in employment, and otherwise treat qualified individuals with 
disabilities without discrimination based upon their physical or mental disability in all 
employment practices such as— 

  (i) Recruitment, advertising, and job application procedures; 

  (ii) Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff, 
termination, right of return from layoff, and rehiring; 

  (iii) Rates of pay or any other form of compensation and changes in compensation; 

  (iv) Job assignments, job classifications, organizational structures, position 
descriptions, lines of progression, and seniority lists; 

  (v) Leaves of absence, sick leave, or any other leave; 

  (vi) Fringe benefits available by virtue of employment, whether or not administered 
by the Contractor; 

  (vii) Selection and financial support for training, including apprenticeships, 
professional meetings, conferences, and other related activities, and selection for 
leaves of absence to pursue training; 

  (viii) Activities sponsored by the Contractor, including social or recreational programs; 
and 

  (ix) Any other term, condition, or privilege of employment. 

 (2) The Contractor agrees to comply with the rules, regulations, and relevant orders of the 
Secretary of Labor (Secretary) issued under the Rehabilitation Act of 1973 (29 U.S.C. 
793) (the Act), as amended. 

(b) Postings. 

 (1) The Contractor agrees to post employment notices stating— 

  (i) The Contractor's obligation under the law to take affirmative action to employ and 
advance in employment qualified individuals with disabilities; and 

  (ii) The rights of applicants and employees. 

 (2) These notices shall be posted in conspicuous places that are available to employees 
and applicants for employment. The Contractor shall ensure that applicants and 
employees with disabilities are informed of the contents of the notice (e.g., the 
Contractor may have the notice read to a visually disabled individual, or may lower the 
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posted notice so that it might be read by a person in a wheelchair). The notices shall 
be in a form prescribed by the Deputy Assistant Secretary for Federal Contract 
Compliance of the U.S. Department of Labor (Deputy Assistant Secretary) and shall be 
provided by or through the Contracting Officer. 

 (3) The Contractor shall notify each labor union or representative of workers with which it 
has a collective bargaining agreement or other contract understanding, that the 
Contractor is bound by the terms of Section 503 of the Act and is committed to take 
affirmative action to employ, and advance in employment, qualified individuals with 
physical or mental disabilities. 

(c) Noncompliance.  If the Contractor does not comply with the requirements of this clause, 
appropriate actions may be taken under the rules, regulations, and relevant orders of the 
Secretary issued pursuant to the Act. 

(d) Subcontracts.  The Contractor shall include the terms of this clause in every subcontract or 
purchase order in excess of $15,000 unless exempted by rules, regulations, or orders of the 
Secretary.  The Contractor shall act as specified by the Deputy Assistant Secretary to 
enforce the terms, including action for noncompliance. 

 

52.222-37   EMPLOYMENT REPORTS VETERANS (SEP 2010)  

(a)  Definitions. As used in this clause, “Armed Forces service medal veteran,” “disabled 
veteran,” “other protected veteran,” and “recently separated veteran,” have the meanings 
given in the Equal Opportunity for Veterans clause 52.222-35.  

(b)  Unless the Contractor is a State or local government agency, the Contractor shall report at 
least annually, as required by the Secretary of Labor, on—  

(1) The total number of employees in the contractor’s workforce, by job category and hiring 
location, who are disabled veterans, other protected veterans, Armed Forces service 
medal veterans, and recently separated veterans.  

(2) The total number of new employees hired during the period covered by the report, and of 
the total, the number of disabled veterans, other protected veterans, Armed Forces 
service medal veterans, and recently separated veterans; and  

(3) The maximum number and minimum number of employees of the Contractor or 
subcontractor at each hiring location during the period covered by the report.  

(c)  The Contractor shall report the above items by completing the Form VETS-100A, entitled 
“Federal Contractor Veterans’ Employment Report (VETS-100A Report).”  

(d) The Contractor shall submit VETS-100A Reports no later than September 30 of each year.  

(e) The employment activity report required by paragraphs (b)(2) and (b)(3) of this clause shall 
reflect total new hires, and maximum and minimum number of employees, during the most 
recent 12–month period preceding the ending date selected for the report. Contractors may 
select an ending date—  

(1)  As of the end of any pay period between July 1 and August 31 of the year the report is 
due; or  

(2)  As of December 31, if the Contractor has prior written approval from the Equal 
Employment Opportunity Commission to do so for purposes of submitting the Employer 
Information Report EEO-1 (Standard Form 100).  

https://www.acquisition.gov/far/current/html/52_222.html#wp1158632
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(f)  The number of veterans reported must be based on data known to the contractor when 
completing the VETS-100A. The contractor’s knowledge of veterans status may be obtained 
in a variety of ways, including an invitation to applicants to self-identify (in accordance with 
41 CFR 60-300.42), voluntary self-disclosure by employees, or actual knowledge of veteran 
status by the contractor. This paragraph does not relieve an employer of liability for 
discrimination under 38 U.S.C. 4212.  

(g)  The Contractor shall insert the terms of this clause in subcontracts of $100,000 or more 
unless exempted by rules, regulations, or orders of the Secretary of Labor. 

 

52.222-40   NOTIFICATION OF EMPLOYEE RIGHTS UNDER THE NATIONAL LABOR 
RELATIONS ACT (DEC 2010)  

 (a)  During the term of this contract, the Contractor shall post an employee notice, of such size 
and in such form, and containing such content as prescribed by the Secretary of Labor, in 
conspicuous places in and about its plants and offices where employees covered by the 
National Labor Relations Act engage in activities relating to the performance of the 
contract, including all places where notices to employees are customarily posted both 
physically and electronically, in the languages employees speak, in accordance with 
29 CFR 471.2 (d) and (f).  

(1) Physical posting of the employee notice shall be in conspicuous places in and about the 
Contractor’s plants and offices so that the notice is prominent and readily seen by 
employees who are covered by the National Labor Relations Act and engage in 
activities related to the performance of the contract.  

(2) If the Contractor customarily posts notices to employees electronically, then the 
Contractor shall also post the required notice electronically by displaying prominently, 
on any website that is maintained by the Contractor and is customarily used for notices 
to employees about terms and conditions of employment, a link to the Department of 
Labor’s website that contains the full text of the poster. The link to the Department’s 
website, as referenced in (b)(3) of this section, must read, “Important Notice about 
Employee Rights to Organize and Bargain Collectively with Their Employers.”  

(b) This required employee notice, printed by the Department of Labor, may be—  

(1) Obtained from the Division of Interpretations and Standards, Office of Labor-
Management Standards, U.S. Department of Labor, 200 Constitution Avenue, NW., 
Room N-5609, Washington, DC 20210, (202) 693-0123, or from any field office of the 
Office of Labor–Management Standards or Office of Federal Contract Compliance 
Programs;  

(2) Provided by the Federal contracting agency if requested;  

(3) Downloaded from the Office of Labor–Management Standards website at 
www.dol.gov/olms/regs/compliance/EO13496.htm; or  

(4) Reproduced and used as exact duplicate copies of the Department of Labor’s official 
poster.  

(c) The required text of the employee notice referred to in this clause is located at Appendix A, 
Subpart A, 29 CFR Part 471.  

(d) The Contractor shall comply with all provisions of the employee notice and related rules, 
regulations, and orders of the Secretary of Labor.  

(e) In the event that the Contractor does not comply with the requirements set forth in 
paragraphs (a) through (d) of this clause, this contract may be terminated or suspended in 
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whole or in part, and the Contractor may be suspended or debarred in accordance with 29 
CFR 471.14 and subpart 9.4. Such other sanctions or remedies may be imposed as are 
provided by 29 CFR part 471, which implements Executive Order 13496 or as otherwise 
provided by law.  

(f) Subcontracts.  

(1) The Contractor shall include the substance of this clause, including this paragraph (f), in 
every subcontract that exceeds $10,000 and will be performed wholly or partially in the 
United States, unless exempted by the rules, regulations, or orders of the Secretary of 
Labor issued pursuant to section 3 of Executive Order 13496 of January 30, 2009, so 
that such provisions will be binding upon each subcontractor.  

(2) The Contractor shall not procure supplies or services in a way designed to avoid the 
applicability of Executive Order 13496 or this clause.  

(3) The Contractor shall take such action with respect to any such subcontract as may be 
directed by the Secretary of Labor as a means of enforcing such provisions, including 
the imposition of sanctions for noncompliance.  

(4) However, if the Contractor becomes involved in litigation with a subcontractor, or is 
threatened with such involvement, as a result of such direction, the Contractor may 
request the United States, through the Secretary of Labor, to enter into such litigation to 
protect the interests of the United States.  

 

52.222-41   SERVICE CONTRACT ACT OF 1965   (NOV 2007) 

(a) Definitions. As used in this clause—  

“Act” means the Service Contract Act of 1965 (41 U.S.C. 351, et seq.).  

“Contractor,” when this clause is used in any subcontract, shall be deemed to refer to the 
subcontractor, except in the term “Government Prime Contractor.”  

“Service employee” means any person engaged in the performance of this contract other 
than any person employed in a bona fide executive, administrative, or professional capacity, as 
these terms are defined in Part 541 of Title 29, Code of Federal Regulations, as revised. It 
includes all such persons regardless of any contractual relationship that may be alleged to exist 
between a Contractor or subcontractor and such persons.  

(b) Applicability. This contract is subject to the following provisions and to all other applicable 
provisions of the Act and regulations of the Secretary of Labor (29 CFR Part 4). This clause 
does not apply to contracts or subcontracts administratively exempted by the Secretary of Labor 
or exempted by 41 U.S.C. 356, as interpreted in Subpart C of 29 CFR Part 4.  

(c) Compensation.  

(1) Each service employee employed in the performance of this contract by the Contractor 
or any subcontractor shall be paid not less than the minimum monetary wages and shall be 
furnished fringe benefits in accordance with the wages and fringe benefits determined by the 
Secretary of Labor, or authorized representative, as specified in any wage determination 
attached to this contract.  

(2)(i) If a wage determination is attached to this contract, the Contractor shall classify any 
class of service employee which is not listed therein and which is to be employed under the 
contract (i.e., the work to be performed is not performed by any classification listed in the wage 
determination) so as to provide a reasonable relationship (i.e., appropriate level of skill 
comparison) between such unlisted classifications and the classifications listed in the wage 

https://www.acquisition.gov/far/current/html/Subpart%209_4.html#wp1083280
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determination. Such conformed class of employees shall be paid the monetary wages and 
furnished the fringe benefits as are determined pursuant to the procedures in this paragraph (c).  

(ii) This conforming procedure shall be initiated by the Contractor prior to the 
performance of contract work by the unlisted class of employee. The Contractor shall submit 
Standard Form (SF) 1444, Request For Authorization of Additional Classification and Rate, to 
the Contracting Officer no later than 30 days after the unlisted class of employee performs any 
contract work. The Contracting Officer shall review the proposed classification and rate and 
promptly submit the completed SF 1444 (which must include information regarding the 
agreement or disagreement of the employees’ authorized representatives or the employees 
themselves together with the agency recommendation), and all pertinent information to the 
Wage and Hour Division, Employment Standards Administration, U.S. Department of Labor. 
The Wage and Hour Division will approve, modify, or disapprove the action or render a final 
determination in the event of disagreement within 30 days of receipt or will notify the Contracting 
Officer within 30 days of receipt that additional time is necessary.  

(iii) The final determination of the conformance action by the Wage and Hour Division 
shall be transmitted to the Contracting Officer who shall promptly notify the Contractor of the 
action taken. Each affected employee shall be furnished by the Contractor with a written copy of 
such determination or it shall be posted as a part of the wage determination.  

(iv)(A) The process of establishing wage and fringe benefit rates that bear a reasonable 
relationship to those listed in a wage determination cannot be reduced to any single formula. 
The approach used may vary from wage determination to wage determination depending on the 
circumstances. Standard wage and salary administration practices which rank various job 
classifications by pay grade pursuant to point schemes or other job factors may, for example, be 
relied upon. Guidance may also be obtained from the way different jobs are rated under Federal 
pay systems (Federal Wage Board Pay System and the General Schedule) or from other wage 
determinations issued in the same locality. Basic to the establishment of any conformable wage 
rate(s) is the concept that a pay relationship should be maintained between job classifications 
based on the skill required and the duties performed.  

(B) In the case of a contract modification, an exercise of an option, or extension of an 
existing contract, or in any other case where a Contractor succeeds a contract under which the 
classification in question was previously conformed pursuant to paragraph (c) of this clause, a 
new conformed wage rate and fringe benefits may be assigned to the conformed classification 
by indexing (i.e., adjusting) the previous conformed rate and fringe benefits by an amount equal 
to the average (mean) percentage increase (or decrease, where appropriate) between the 
wages and fringe benefits specified for all classifications to be used on the contract which are 
listed in the current wage determination, and those specified for the corresponding 
classifications in the previously applicable wage determination. Where conforming actions are 
accomplished in accordance with this paragraph prior to the performance of contract work by 
the unlisted class of employees, the Contractor shall advise the Contracting Officer of the action 
taken but the other procedures in subdivision (c)(2)(ii) of this clause need not be followed.  

(C) No employee engaged in performing work on this contract shall in any event be 
paid less than the currently applicable minimum wage specified under section 6(a)(1) of the Fair 
Labor Standards Act of 1938, as amended.  

(v) The wage rate and fringe benefits finally determined under this paragraph (c)(2) of 
this clause shall be paid to all employees performing in the classification from the first day on 
which contract work is performed by them in the classification. Failure to pay the unlisted 
employees the compensation agreed upon by the interested parties and/or finally determined by 
the Wage and Hour Division retroactive to the date such class of employees commenced 
contract work shall be a violation of the Act and this contract.  

https://www.acquisition.gov/far/current/html/FormsStandard64.html#wp1177073
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(vi) Upon discovery of failure to comply with paragraph (c)(2) of this clause, the Wage 
and Hour Division shall make a final determination of conformed classification, wage rate, 
and/or fringe benefits which shall be retroactive to the date such class or classes of employees 
commenced contract work.  

(3) Adjustment of compensation. If the term of this contract is more than 1 year, the 
minimum monetary wages and fringe benefits required to be paid or furnished thereunder to 
service employees under this contract shall be subject to adjustment after 1 year and not less 
often than once every 2 years, under wage determinations issued by the Wage and Hour 
Division.  

(d) Obligation to furnish fringe benefits. The Contractor or subcontractor may discharge the 
obligation to furnish fringe benefits specified in the attachment or determined under 
paragraph (c)(2) of this clause by furnishing equivalent combinations of bona fide fringe 
benefits, or by making equivalent or differential cash payments, only in accordance with 
Subpart D of 29 CFR Part 4.  

(e) Minimum wage. In the absence of a minimum wage attachment for this contract, neither 
the Contractor nor any subcontractor under this contract shall pay any person performing work 
under this contract (regardless of whether the person is a service employee) less than the 
minimum wage specified by section 6(a)(1) of the Fair Labor Standards Act of 1938. Nothing in 
this clause shall relieve the Contractor or any subcontractor of any other obligation under law or 
contract for payment of a higher wage to any employee.  

(f) Successor contracts. If this contract succeeds a contract subject to the Act under which 
substantially the same services were furnished in the same locality and service employees were 
paid wages and fringe benefits provided for in a collective bargaining agreement, in the absence 
of the minimum wage attachment for this contract setting forth such collectively bargained wage 
rates and fringe benefits, neither the Contractor nor any subcontractor under this contract shall 
pay any service employee performing any of the contract work (regardless of whether or not 
such employee was employed under the predecessor contract), less than the wages and fringe 
benefits provided for in such collective bargaining agreement, to which such employee would 
have been entitled if employed under the predecessor contract, including accrued wages and 
fringe benefits and any prospective increases in wages and fringe benefits provided for under 
such agreement. No Contractor or subcontractor under this contract may be relieved of the 
foregoing obligation unless the limitations of 29 CFR 4.1b(b) apply or unless the Secretary of 
Labor or the Secretary’s authorized representative finds, after a hearing as provided in 29 CFR 
4.10 that the wages and/or fringe benefits provided for in such agreement are substantially at 
variance with those which prevail for services of a character similar in the locality, or 
determines, as provided in 29 CFR 4.11, that the collective bargaining agreement applicable to 
service employees employed under the predecessor contract was not entered into as a result of 
arm’s length negotiations. Where it is found in accordance with the review procedures provided 
in 29 CFR 4.10 and/or 4.11 and Parts 6 and 8 that some or all of the wages and/or fringe 
benefits contained in a predecessor Contractor’s collective bargaining agreement are 
substantially at variance with those which prevail for services of a character similar in the 
locality, and/or that the collective bargaining agreement applicable to service employees 
employed under the predecessor contract was not entered into as a result of arm’s length 
negotiations, the Department will issue a new or revised wage determination setting forth the 
applicable wage rates and fringe benefits. Such determination shall be made part of the contract 
or subcontract, in accordance with the decision of the Administrator, the Administrative Law 
Judge, or the Administrative Review Board, as the case may be, irrespective of whether such 
issuance occurs prior to or after the award of a contract or subcontract (53 Comp. Gen. 401 
(1973)). In the case of a wage determination issued solely as a result of a finding of substantial 
variance, such determination shall be effective as of the date of the final administrative decision.  
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(g) Notification to employees. The Contractor and any subcontractor under this contract shall 
notify each service employee commencing work on this contract of the minimum monetary wage 
and any fringe benefits required to be paid pursuant to this contract, or shall post the wage 
determination attached to this contract. The poster provided by the Department of Labor 
(Publication WH 1313) shall be posted in a prominent and accessible place at the worksite. 
Failure to comply with this requirement is a violation of section 2(a)(4) of the Act and of this 
contract.  

(h) Safe and sanitary working conditions. The Contractor or subcontractor shall not permit 
any part of the services called for by this contract to be performed in buildings or surroundings 
or under working conditions provided by or under the control or supervision of the Contractor or 
subcontractor which are unsanitary, hazardous, or dangerous to the health or safety of the 
service employees. The Contractor or subcontractor shall comply with the safety and health 
standards applied under 29 CFR Part 1925.  

(i) Records.  

(1) The Contractor and each subcontractor performing work subject to the Act shall make 
and maintain for 3 years from the completion of the work, and make them available for 
inspection and transcription by authorized representatives of the Wage and Hour Division, 
Employment Standards Administration, a record of the following:  

(i) For each employee subject to the Act—  

(A) Name and address and social security number;  

(B) Correct work classification or classifications, rate or rates of monetary wages paid 
and fringe benefits provided, rate or rates of payments in lieu of fringe benefits, and total daily 
and weekly compensation;  

(C) Daily and weekly hours worked by each employee; and  

(D) Any deductions, rebates, or refunds from the total daily or weekly compensation of 
each employee.  

(ii) For those classes of service employees not included in any wage determination 
attached to this contract, wage rates or fringe benefits determined by the interested parties or by 
the Administrator or authorized representative under the terms of paragraph (c) of this clause. A 
copy of the report required by subdivision (c)(2)(ii) of this clause will fulfill this requirement.  

(iii) Any list of the predecessor Contractor’s employees which had been furnished to the 
Contractor as prescribed by paragraph (n) of this clause.  

(2) The Contractor shall also make available a copy of this contract for inspection or 
transcription by authorized representatives of the Wage and Hour Division.  

(3) Failure to make and maintain or to make available these records for inspection and 
transcription shall be a violation of the regulations and this contract, and in the case of failure to 
produce these records, the Contracting Officer, upon direction of the Department of Labor and 
notification to the Contractor, shall take action to cause suspension of any further payment or 
advance of funds until the violation ceases.  

(4) The Contractor shall permit authorized representatives of the Wage and Hour Division 
to conduct interviews with employees at the worksite during normal working hours.  

(j) Pay periods. The Contractor shall unconditionally pay to each employee subject to the Act 
all wages due free and clear and without subsequent deduction (except as otherwise provided 
by law or regulations, 29 CFR Part 4), rebate, or kickback on any account. These payments 
shall be made no later than one pay period following the end of the regular pay period in which 
the wages were earned or accrued. A pay period under this Act may not be of any duration 
longer than semi-monthly.  
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(k) Withholding of payments and termination of contract. The Contracting Officer shall 
withhold or cause to be withheld from the Government Prime Contractor under this or any other 
Government contract with the Prime Contractor such sums as an appropriate official of the 
Department of Labor requests or such sums as the Contracting Officer decides may be 
necessary to pay underpaid employees employed by the Contractor or subcontractor. In the 
event of failure to pay any employees subject to the Act all or part of the wages or fringe 
benefits due under the Act, the Contracting Officer may, after authorization or by direction of the 
Department of Labor and written notification to the Contractor, take action to cause suspension 
of any further payment or advance of funds until such violations have ceased. Additionally, any 
failure to comply with the requirements of this clause may be grounds for termination of the right 
to proceed with the contract work. In such event, the Government may enter into other contracts 
or arrangements for completion of the work, charging the Contractor in default with any 
additional cost.  

(l) Subcontracts. The Contractor agrees to insert this clause in all subcontracts subject to the 
Act.  

(m) Collective bargaining agreements applicable to service employees. If wages to be paid or 
fringe benefits to be furnished any service employees employed by the Government Prime 
Contractor or any subcontractor under the contract are provided for in a collective bargaining 
agreement which is or will be effective during any period in which the contract is being 
performed, the Government Prime Contractor shall report such fact to the Contracting Officer, 
together with full information as to the application and accrual of such wages and fringe 
benefits, including any prospective increases, to service employees engaged in work on the 
contract, and a copy of the collective bargaining agreement. Such report shall be made upon 
commencing performance of the contract, in the case of collective bargaining agreements 
effective at such time, and in the case of such agreements or provisions or amendments thereof 
effective at a later time during the period of contract performance such agreements shall be 
reported promptly after negotiation thereof.  

(n) Seniority list. Not less than 10 days prior to completion of any contract being performed at 
a Federal facility where service employees may be retained in the performance of the 
succeeding contract and subject to a wage determination which contains vacation or other 
benefit provisions based upon length of service with a Contractor (predecessor) or successor 
(29 CFR 4.173), the incumbent Prime Contractor shall furnish the Contracting Officer a certified 
list of the names of all service employees on the Contractor’s or subcontractor’s payroll during 
the last month of contract performance. Such list shall also contain anniversary dates of 
employment on the contract either with the current or predecessor Contractors of each such 
service employee. The Contracting Officer shall turn over such list to the successor Contractor 
at the commencement of the succeeding contract.  

(o) Rulings and interpretations. Rulings and interpretations of the Act are contained in 
Regulations, 29 CFR Part 4.  

(p) Contractor’s certification.  

(1) By entering into this contract, the Contractor (and officials thereof) certifies that neither 
it (nor he or she) nor any person or firm who has a substantial interest in the Contractor’s firm is 
a person or firm ineligible to be awarded Government contracts by virtue of the sanctions 
imposed under section 5 of the Act.  

(2) No part of this contract shall be subcontracted to any person or firm ineligible for award 
of a Government contract under section 5 of the Act.  

(3) The penalty for making false statements is prescribed in the U.S. Criminal Code, 
18 U.S.C. 1001.  

http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t17t20+160+141++%2818%29%20%25
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(q) Variations, tolerances, and exemptions involving employment. Notwithstanding any of the 
provisions in paragraphs (b) through (o) of this clause, the following employees may be 
employed in accordance with the following variations, tolerances, and exemptions, which the 
Secretary of Labor, pursuant to section 4(b) of the Act prior to its amendment by Pub. L. 92-473, 
found to be necessary and proper in the public interest or to avoid serious impairment of the 
conduct of Government business:  

(1) Apprentices, student-learners, and workers whose earning capacity is impaired by age, 
physical or mental deficiency, or injury may be employed at wages lower than the minimum 
wages otherwise required by section 2(a)(1) or 2(b)(1) of the Act without diminishing any fringe 
benefits or cash payments in lieu thereof required under section 2(a)(2) of the Act, in 
accordance with the conditions and procedures prescribed for the employment of apprentices, 
student-learners, handicapped persons, and handicapped clients of sheltered workshops under 
section 14 of the Fair Labor Standards Act of 1938, in the regulations issued by the 
Administrator (29 CFR parts 520, 521, 524, and 525).  

(2) The Administrator will issue certificates under the Act for the employment of 
apprentices, student-learners, handicapped persons, or handicapped clients of sheltered 
workshops not subject to the Fair Labor Standards Act of 1938, or subject to different minimum 
rates of pay under the two acts, authorizing appropriate rates of minimum wages (but without 
changing requirements concerning fringe benefits or supplementary cash payments in lieu 
thereof), applying procedures prescribed by the applicable regulations issued under the Fair 
Labor Standards Act of 1938 (29 CFR parts 520, 521, 524, and 525).  

(3) The Administrator will also withdraw, annul, or cancel such certificates in accordance 
with the regulations in 29 CFR parts 525 and 528.  

(r) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for 
the work they perform when they are employed and individually registered in a bona fide 
apprenticeship program registered with a State Apprenticeship Agency which is recognized by 
the U.S. Department of Labor, or if no such recognized agency exists in a State, under a 
program registered with the Office of Apprenticeship Training, Employer, and Labor Services 
(OATELS), U.S. Department of Labor. Any employee who is not registered as an apprentice in 
an approved program shall be paid the wage rate and fringe benefits contained in the applicable 
wage determination for the journeyman classification of work actually performed. The wage 
rates paid apprentices shall not be less than the wage rate for their level of progress set forth in 
the registered program, expressed as the appropriate percentage of the journeyman’s rate 
contained in the applicable wage determination. The allowable ratio of apprentices to 
journeymen employed on the contract work in any craft classification shall not be greater than 
the ratio permitted to the Contractor as to his entire work force under the registered program.  

(s) Tips. An employee engaged in an occupation in which the employee customarily and 
regularly receives more than $30 a month in tips may have the amount of these tips credited by 
the employer against the minimum wage required by section 2(a)(1) or section 2(b)(1) of the 
Act, in accordance with section 3(m) of the Fair Labor Standards Act and Regulations, 29 CFR 
Part 531. However, the amount of credit shall not exceed $1.34 per hour beginning 
January 1, 1981. To use this provision—  

(1) The employer must inform tipped employees about this tip credit allowance before the 
credit is utilized;  

(2) The employees must be allowed to retain all tips (individually or through a pooling 
arrangement and regardless of whether the employer elects to take a credit for tips received);  

(3) The employer must be able to show by records that the employee receives at least the 
applicable Service Contract Act minimum wage through the combination of direct wages and tip 
credit; and  
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(4) The use of such tip credit must have been permitted under any predecessor collective 
bargaining agreement applicable by virtue of section 4(c) of the Act.  

(t) Disputes concerning labor standards. The U.S. Department of Labor has set forth in 
29 CFR parts 4, 6, and 8 procedures for resolving disputes concerning labor standards 
requirements. Such disputes shall be resolved in accordance with those procedures and not the 
Disputes clause of this contract. Disputes within the meaning of this clause include disputes 
between the Contractor (or any of its subcontractors) and the contracting agency, the U.S. 
Department of Labor, or the employees or their representatives.  

 

52.222-42   STATEMENT OF EQUIVALENT RATES FOR FEDERAL HIRES   (MAY 1989)  

Note:  Information on this clause should be provided within the RFQ for task orders 
issued under this solicitation. 

In compliance with the Service Contract Act of 1965, as amended, and the regulations of the 
Secretary of Labor (29 CFR Part 4), this clause identifies the classes of service employees 
expected to be employed under the contract and states the wages and fringe benefits payable 
to each if they were employed by the contracting agency subject to the provisions of 
5 U.S.C. 5341 or 5332.  

This Statement is for Information Only: 

It is not a Wage Determination 

Employee Class  Monetary Wage—Fringe Benefits  

_____________  ____________________________  

_____________  ____________________________  

_____________  ____________________________  

_____________  ____________________________  

 

 

52.222-43   FAIR LABOR STANDARDS ACT AND SERVICE CONTRACT ACT—PRICE 

ADJUSTMENT (MULTIPLE YEAR AND OPTION CONTRACTS)   (SEP 2009)  

(a)  This clause applies to both contracts subject to area prevailing wage determinations and 
contracts subject to collective bargaining agreements.  

(b)  The Contractor warrants that the prices in this contract do not include any allowance for any 
contingency to cover increased costs for which adjustment is provided under this clause.  

(c)  The wage determination, issued under the Service Contract Act of 1965, as amended, 
(41 U.S.C. 351, et seq.), by the Administrator, Wage and Hour Division, Employment 
Standards Administration, U.S. Department of Labor, current on the anniversary date of a 
multiple year contract or the beginning of each renewal option period, shall apply to this 
contract. If no such determination has been made applicable to this contract, then the 
Federal minimum wage as established by section 6(a)(1) of the Fair Labor Standards Act 
of 1938, as amended, (29 U.S.C. 206) current on the anniversary date of a multiple year 
contract or the beginning of each renewal option period, shall apply to this contract.  

http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t05t08+2+3++%285%29%20%20AND
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t05t08+2+3++%285%29%20%20AND
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t29t32+2+78++%2829%29%20%20AND%20%28%2829%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
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(d)  The contract price, contract unit price labor rates, or fixed hourly labor rates will be adjusted 
to reflect the Contractor’s actual increase or decrease in applicable wages and fringe 
benefits to the extent that the increase is made to comply with or the decrease is voluntarily 
made by the Contractor as a result of:  

(1) The Department of Labor wage determination applicable on the anniversary date of the 
multiple year contract, or at the beginning of the renewal option period. For example, 
the prior year wage determination required a minimum wage rate of $4.00 per hour. The 
Contractor chose to pay $4.10. The new wage determination increases the minimum 
rate to $4.50 per hour. Even if the Contractor voluntarily increases the rate to $4.75 per 
hour, the allowable price adjustment is $.40 per hour;  

(2) An increased or decreased wage determination otherwise applied to the contract by 
operation of law; or  

(3) An amendment to the Fair Labor Standards Act of 1938 that is enacted after award of 
this contract, affects the minimum wage, and becomes applicable to this contract under 
law.  

(e)  Any adjustment will be limited to increases or decreases in wages and fringe benefits as 
described in paragraph (d) of this clause, and the accompanying increases or decreases in 
social security and unemployment taxes and workers’ compensation insurance, but shall not 
otherwise include any amount for general and administrative costs, overhead, or profit.  

(f)  The Contractor shall notify the Contracting Officer of any increase claimed under this clause 
within 30 days after receiving a new wage determination unless this notification period is 
extended in writing by the Contracting Officer. The Contractor shall promptly notify the 
Contracting Officer of any decrease under this clause, but nothing in the clause shall 
preclude the Government from asserting a claim within the period permitted by law. The 
notice shall contain a statement of the amount claimed and the change in fixed hourly rates 
(if this is a time-and-materials or labor-hour contract), and any relevant supporting data, 
including payroll records, that the Contracting Officer may reasonably require. Upon 
agreement of the parties, the contract price, contract unit price labor rates, or fixed hourly 
rates shall be modified in writing. The Contractor shall continue performance pending 
agreement on or determination of any such adjustment and its effective date.  

(g) The Contracting Officer or an authorized representative shall have access to and the right to 
examine any directly pertinent books, documents, papers and records of the Contractor until 
the expiration of 3 years after final payment under the contract.  

 

52.222-50   COMBATING TRAFFICKING IN PERSONS (FEB 2009) 

(a) Definitions.  As used in this clause-- 

Coercion means-- 

 (1) Threats of serious harm to or physical restraint against any person; 

 (2) Any scheme, plan, or pattern intended to cause a person to believe that failure to 
perform an act would result in serious harm to or physical restraint against any person; 
or 

 (3) The abuse or threatened abuse of the legal process. 

 Commercial sex act means any sex act on account of which anything of value is given to or 
received by any person. 

 Debt bondage means the status or condition of a debtor arising from a pledge by the debtor 
of his or her personal services or of those of a person under his or her control as a security 
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for debt, if the value of those services as reasonably assessed is not applied toward the 
liquidation of the debt or the length and nature of those services are not respectively limited 
and defined. 

 Employee means an employee of the Contractor directly engaged in the performance of 
work under the contract who has other than a minimal impact or involvement in contract 
performance. 

 Forced Labor means knowingly providing or obtaining the labor or services of a person-- 

 (1) By threats of serious harm to, or physical restraint against, that person or another 
person; 

 (2) By means of any scheme, plan, or pattern intended to cause the person to believe that, 
if the person did not perform such labor or services, that person or another person 
would suffer serious harm or physical restraint; or 

 (3) By means of the abuse or threatened abuse of law or the legal process. 

Involuntary servitude includes a condition of servitude induced by means of-- 

 (1) Any scheme, plan, or pattern intended to cause a person to believe that, if the person 
did not enter into or continue in such conditions, that person or another person would 
suffer serious harm or physical restraint; or 

 (2) The abuse or threatened abuse of the legal process. 

Severe forms of trafficking in persons means-- 

 (1) Sex trafficking in which a commercial sex act is induced by force, fraud, or coercion, or 
in which the person induced to perform such act has not attained 18 years of age; or 

 (2) The recruitment, harboring, transportation, provision, or obtaining of a person for labor 
or services, through the use of force, fraud, or coercion for the purpose of subjection to 
involuntary servitude, peonage, debt bondage, or slavery. 

Sex trafficking means the recruitment, harboring, transportation, provision, or obtaining of a 
person for the purpose of a commercial sex act. 

(b) Policy. The United States Government has adopted a zero tolerance policy regarding 
trafficking in persons. Contractors and contractor employees shall not-- 

 (1) Engage in severe forms of trafficking in persons during the period of performance of 
the contract; 

 (2) Procure commercial sex acts during the period of performance of the contract; or 

 (3) Use forced labor in the performance of the contract. 

(c) Contractor requirements. The Contractor shall-- 

 (1) Notify its employees of-- 

  (i) The United States Government's zero tolerance policy described in paragraph (b) 
of this clause; and 

  (ii) The actions that will be taken against employees for violations of this policy. 
Such actions may include, but are not limited to, removal from the contract, 
reduction in benefits, or termination of employment; and 

 (2) Take appropriate action, up to and including termination, against employees or 
subcontractors that violate the policy in paragraph (b) of this clause. 

(d) Notification. The Contractor shall inform the Contracting Officer immediately of-- 

 (1) Any information it receives from any source (including host country law enforcement) 
that alleges a Contractor employee, subcontractor, or subcontractor employee has 
engaged in conduct that violates this policy; and 
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 (2) Any actions taken against Contractor employees, subcontractors, or subcontractor 
employees pursuant to this clause. 

(e) Remedies. In addition to other remedies available to the Government, the Contractor's 
failure to comply with the requirements of paragraphs (c), (d), or (f) of this clause may 
render the Contractor subject to-- 

 (1) Requiring the Contractor to remove a Contractor employee or employees from the 
performance of the contract; 

 (2) Requiring the Contractor to terminate a subcontract; 

 (3) Suspension of contract payments; 

 (4) Loss of award fee, consistent with the award fee plan, for the performance period in 
which the Government determined Contractor non-compliance; 

 (5) Termination of the contract for default or cause, in accordance with the termination 
clause of this contract; or 

 (6) Suspension or debarment. 

(f) Subcontracts. The Contractor shall include the substance of this clause, including this 
paragraph (f), in all subcontracts.  

(g) Mitigating Factor. The Contracting Officer may consider whether the Contractor had a 
Trafficking in Persons awareness program at the time of the violation as a mitigating factor 
when determining remedies. Additional information about Trafficking in Persons and 
examples of awareness programs can be found at the website for the Department of State's 
Office to Monitor and Combat Trafficking in Persons at http://www.state.gov/g/tip. 

 

52.222-54   EMPLOYMENT ELIGIBILITY VERIFICATION (JAN 2009) 

(a) Definitions. As used in this clause—  

“Commercially available off-the-shelf (COTS) item”—  

(1) Means any item of supply that is—  

(i)   A commercial item (as defined in paragraph (1) of the definition at 2.101);  

(ii)  Sold in substantial quantities in the commercial marketplace; and  

(iii)  Offered to the Government, without modification, in the same form in which it is sold 
in the commercial marketplace; and  

(2) Does not include bulk cargo, as defined in section 3 of the Shipping Act of 1984 (46 
U.S.C. App. 1702), such as agricultural products and petroleum products. Per 46 CFR 
525.1 (c)(2), “bulk cargo” means cargo that is loaded and carried in bulk onboard ship 
without mark or count, in a loose unpackaged form, having homogenous 
characteristics. Bulk cargo loaded into intermodal equipment, except LASH or Seabee 
barges, is subject to mark and count and, therefore, ceases to be bulk cargo.  

“Employee assigned to the contract” means an employee who was hired after November 6, 
1986, who is directly performing work, in the United States, under a contract that is required 
to include the clause prescribed at 22.1803. An employee is not considered to be directly 
performing work under a contract if the employee—  

(1) Normally performs support work, such as indirect or overhead functions; and  

(2) Does not perform any substantial duties applicable to the contract.  

“Subcontract” means any contract, as defined in 2.101, entered into by a subcontractor to 
furnish supplies or services for performance of a prime contract or a subcontract. It includes 
but is not limited to purchase orders, and changes and modifications to purchase orders.  

http://www.state.gov/g/tip
https://www.acquisition.gov/far/current/html/Subpart%202_1.html#wp1145508
http://uscode.house.gov/
http://uscode.house.gov/
https://www.acquisition.gov/far/current/html/Subpart%2022_18.html#wp1089948
https://www.acquisition.gov/far/current/html/Subpart%202_1.html#wp1145508
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“Subcontractor” means any supplier, distributor, vendor, or firm that furnishes supplies or 
services to or for a prime Contractor or another subcontractor.  

“United States”, as defined in 8 U.S.C. 1101(a)(38), means the 50 States, the District of 
Columbia, Puerto Rico, Guam, and the U.S. Virgin Islands.  

(b) Enrollment and verification requirements.  

(1) If the Contractor is not enrolled as a Federal Contractor in E-Verify at time of contract 
award, the Contractor shall—  

(i) Enroll. Enroll as a Federal Contractor in the E-Verify program within 30 calendar days 
of contract award;  

(ii) Verify all new employees. Within 90 calendar days of enrollment in the E-Verify 
program, begin to use E-Verify to initiate verification of employment eligibility of all 
new hires of the Contractor, who are working in the United States, whether or not 
assigned to the contract, within 3 business days after the date of hire (but see 
paragraph (b)(3) of this section); and  

(iii) Verify employees assigned to the contract. For each employee assigned to the 
contract, initiate verification within 90 calendar days after date of enrollment or within 
30 calendar days of the employee’s assignment to the contract, whichever date is 
later (but see paragraph (b)(4) of this section).  

(2)  If the Contractor is enrolled as a Federal Contractor in E-Verify at time of contract 
award, the Contractor shall use E-Verify to initiate verification of employment eligibility 
of—  

(i) All new employees.  

(A) Enrolled 90 calendar days or more. The Contractor shall initiate verification of all 
new hires of the Contractor, who are working in the United States, whether or not 
assigned to the contract, within 3 business days after the date of hire (but see 
paragraph (b)(3) of this section); or  

(B) Enrolled less than 90 calendar days. Within 90 calendar days after enrollment as a 
Federal Contractor in E-Verify, the Contractor shall initiate verification of all new 
hires of the Contractor, who are working in the United States, whether or not 
assigned to the contract, within 3 business days after the date of hire (but see 
paragraph (b)(3) of this section); or  

(ii) Employees assigned to the contract. For each employee assigned to the contract, the 
Contractor shall initiate verification within 90 calendar days after date of contract 
award or within 30 days after assignment to the contract, whichever date is later (but 
see paragraph (b)(4) of this section).  

(3)  If the Contractor is an institution of higher education (as defined at 20 U.S.C. 1001(a)); 
a State or local government or the government of a Federally recognized Indian tribe; or 
a surety performing under a takeover agreement entered into with a Federal agency 
pursuant to a performance bond, the Contractor may choose to verify only employees 
assigned to the contract, whether existing employees or new hires. The Contractor shall 
follow the applicable verification requirements at (b)(1) or (b)(2) respectively, except 
that any requirement for verification of new employees applies only to new employees 
assigned to the contract.  

(4) Option to verify employment eligibility of all employees. The Contractor may elect to 
verify all existing employees hired after November 6, 1986, rather than just those 
employees assigned to the contract. The Contractor shall initiate verification for each 
existing employee working in the United States who was hired after November 6, 1986, 
within 180 calendar days of—  

http://uscode.house.gov/
http://uscode.house.gov/
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(i) Enrollment in the E-Verify program; or  

(ii) Notification to E-Verify Operations of the Contractor’s decision to exercise this 
option, using the contact information provided in the E-Verify program Memorandum 
of Understanding (MOU).  

(5) The Contractor shall comply, for the period of performance of this contract, with the 
requirements of the E-Verify program MOU.  

(i) The Department of Homeland Security (DHS) or the Social Security Administration 
(SSA) may terminate the Contractor’s MOU and deny access to the E-Verify system 
in accordance with the terms of the MOU. In such case, the Contractor will be referred 
to a suspension or debarment official.  

(ii) During the period between termination of the MOU and a decision by the suspension 
or debarment official whether to suspend or debar, the Contractor is excused from its 
obligations under paragraph (b) of this clause. If the suspension or debarment official 
determines not to suspend or debar the Contractor, then the Contractor must reenroll 
in E-Verify.  

(c) Web site. Information on registration for and use of the E-Verify program can be obtained 
via the Internet at the Department of Homeland Security Web site: http://www.dhs.gov/E-
Verify.  

(d) Individuals previously verified. The Contractor is not required by this clause to perform 
additional employment verification using E-Verify for any employee—  

(1) Whose employment eligibility was previously verified by the Contractor through the E-
Verify program;  

(2) Who has been granted and holds an active U.S. Government security clearance for 
access to confidential, secret, or top secret information in accordance with the National 
Industrial Security Program Operating Manual; or  

(3) Who has undergone a completed background investigation and been issued credentials 
pursuant to Homeland Security Presidential Directive (HSPD)-12, Policy for a Common 
Identification Standard for Federal Employees and Contractors.  

(e) Subcontracts. The Contractor shall include the requirements of this clause, including this 
paragraph (e) (appropriately modified for identification of the parties), in each subcontract 
that—  

(1) Is for—  

(i) Commercial or noncommercial services (except for commercial services that are 
part of the purchase of a COTS item (or an item that would be a COTS item, but for 
minor modifications), performed by the COTS provider, and are normally provided 
for that COTS item); or  

(ii) Construction;  

(2) Has a value of more than $3,000; and  

(3) Includes work performed in the United States.  

 

http://www.dhs.gov/E-Verify
http://www.dhs.gov/E-Verify
http://www.dhs.gov/E-Verify
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52.223-18   ENCOURAGING CONTRACTOR POLICIES TO BAN TEXT MESSAGING WHILE 
DRIVING (AUG 2011) 

 (a) Definitions. As used in this clause—  

“Driving”–  

(1)  Means operating a motor vehicle on an active roadway with the motor running, 

including while temporarily stationary because of traffic, a traffic light, stop sign, or 

otherwise.  

(2)  Does not include operating a motor vehicle with or without the motor running when 

one has pulled over to the side of, or off, an active roadway and has halted in a 

location where one can safely remain stationary.  

“Text messaging” means reading from or entering data into any handheld or other 
electronic device, including for the purpose of short message service texting, e-mailing, 
instant messaging, obtaining navigational information, or engaging in any other form of 
electronic data retrieval or electronic data communication. The term does not include 
glancing at or listening to a navigational device that is secured in a commercially designed 
holder affixed to the vehicle, provided that the destination and route are programmed into 
the device either before driving or while stopped in a location off the roadway where it is 
safe and legal to park.  

(b)  This clause implements Executive Order 13513, Federal Leadership on Reducing Text 
Messaging While Driving, dated October 1, 2009.  

(c) The Contractor is encouraged to—  

(1)  Adopt and enforce policies that ban text messaging while driving—  

(i) Company-owned or -rented vehicles or Government-owned vehicles; or  

(ii) Privately-owned vehicles when on official Government business or when 
performing any work for or on behalf of the Government.  

(2) Conduct initiatives in a manner commensurate with the size of the business, such 

as—  

(i) Establishment of new rules and programs or re-evaluation of existing programs to 
prohibit text messaging while driving; and  

(ii) Education, awareness, and other outreach to employees about the safety risks 
associated with texting while driving.  

(d)  Subcontracts. The Contractor shall insert the substance of this clause, including this 
paragraph (d), in all subcontracts that exceed the micro-purchase threshold.   

 

52.225-5   TRADE AGREEMENTS (MAY 2012) 

 (a) Definitions. As used in this clause—  

“Caribbean Basin country end product”—  

(1) Means an article that—  

(i)(A) Is wholly the growth, product, or manufacture of a Caribbean Basin country; or  

(B) In the case of an article that consists in whole or in part of materials from another 
country, has been substantially transformed in a Caribbean Basin country into a 
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new and different article of commerce with a name, character, or use distinct from 
that of the article or articles from which it was transformed; and  

(ii) Is not excluded from duty-free treatment for Caribbean countries under 
19 U.S.C. 2703(b).  

(A) For this reason, the following articles are not Caribbean Basin country end 
products:  

(1) Tuna, prepared or preserved in any manner in airtight containers;  

(2) Petroleum, or any product derived from petroleum;  

(3) Watches and watch parts (including cases, bracelets, and straps) of whatever 
type including, but not limited to, mechanical, quartz digital, or quartz analog, if 
such watches or watch parts contain any material that is the product of any 
country to which the Harmonized Tariff Schedule of the United States (HTSUS) 
column 2 rates of duty apply (i.e., Afghanistan, Cuba, Laos, North Korea, and 
Vietnam); and  

(4) Certain of the following: textiles and apparel articles; footwear, handbags, 
luggage, flat goods, work gloves, and leather wearing apparel; or handloomed, 
handmade, and folklore articles;  

(B) Access to the HTSUS to determine duty-free status of articles of these types is 
available at http://www.usitc.gov/tata/hts/. In particular, see the following:  

(1) General Note 3(c), Products Eligible for Special Tariff treatment.  

(2) General Note 17, Products of Countries Designated as Beneficiary Countries 
under the United States-Caribbean Basin Trade Partnership Act of 2000.  

(3) Section XXII, Chapter 98, Subchapter II, Articles Exported and Returned, 
Advanced or Improved Abroad, U.S. Note 7(b).  

(4) Section XXII, Chapter 98, Subchapter XX, Goods Eligible for Special Tariff 
Benefits under the United States-Caribbean Basin Trade Partnership Act; and  

(2) Refers to a product offered for purchase under a supply contract, but for purposes of 
calculating the value of the acquisition, includes services (except transportation 
services) incidental to the article, provided that the value of those incidental services 
does not exceed that of the article itself.  

“Designated country” means any of the following countries:  

(1) A World Trade Organization Government Procurement Agreement country (Armenia, 
Aruba, Austria, Belgium, Bulgaria, Canada, Cyprus, Czech Republic, Denmark, Estonia, 
Finland, France, Germany, Greece, Hong Kong, Hungary, Iceland, Ireland, Israel, Italy, 
Japan, Korea (Republic of), Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, 
Netherlands, Norway, Poland, Portugal, Romania, Singapore, Slovak Republic, 
Slovenia, Spain, Sweden, Switzerland, Taiwan (known in the World Trade Organization 
as “the Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu (Chinese 
Taipei))”, or United Kingdom);  

(2) A Free Trade Agreement country (Australia, Bahrain, Canada, Chile, Columbia, Costa 
Rica, Dominican Republic, El Salvador, Guatemala, Honduras, Korea (Republic of), 
Mexico, Morocco, Nicaragua, Oman, Peru, or Singapore);  

(3) A least developed country (Afghanistan, Angola, Bangladesh, Benin, Bhutan, Burkina 
Faso, Burundi, Cambodia, Central African Republic, Chad, Comoros, Democratic 
Republic of Congo, Djibouti, East Timor, Equatorial Guinea, Eritrea, Ethiopia, Gambia, 
Guinea, Guinea-Bissau, Haiti, Kiribati, Laos, Lesotho, Liberia, Madagascar, Malawi, 
Maldives, Mali, Mauritania, Mozambique, Nepal, Niger, Rwanda, Samoa, Sao Tome 

http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t17t20+1727+50++%2819%29%20%20AND%20%28%2819%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://www.usitc.gov/tata/hts/
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and Principe, Senegal, Sierra Leone, Solomon Islands, Somalia, Tanzania, Togo, 
Tuvalu, Uganda, Vanuatu, Yemen, or Zambia); or  

(4) A Caribbean Basin country (Antigua and Barbuda, Aruba, Bahamas, Barbados, Belize, 
Bonaire, British Virgin Islands, Curacao, Dominica, Grenada, Guyana, Haiti, Jamaica, 
Montserrat, Saba, St. Kitts and Nevis, St. Lucia, St. Vincent and the Grenadines, Sint 
Eustatius, Sint Maarten, or Trinidad and Tobago).  

“Designated country end product” means a WTO GPA country end product, an FTA country 
end product, a least developed country end product, or a Caribbean Basin country end 
product.  

“End product” means those articles, materials, and supplies to be acquired under the contract 
for public use.  

“Free Trade Agreement country end product” means an article that—  

(1) Is wholly the growth, product, or manufacture of a Free Trade Agreement (FTA) 
country; or  

(2) In the case of an article that consists in whole or in part of materials from another 
country, has been substantially transformed in an FTA country into a new and different 
article of commerce with a name, character, or use distinct from that of the article or 
articles from which it was transformed. The term refers to a product offered for 
purchase under a supply contract, but for purposes of calculating the value of the end 
product includes services (except transportation services) incidental to the article, 
provided that the value of those incidental services does not exceed that of the article 
itself.  

“Least developed country end product” means an article that—  

(1) Is wholly the growth, product, or manufacture of a least developed country; or  

(2) In the case of an article that consists in whole or in part of materials from another 
country, has been substantially transformed in a least developed country into a new and 
different article of commerce with a name, character, or use distinct from that of the 
article or articles from which it was transformed. The term refers to a product offered for 
purchase under a supply contract, but for purposes of calculating the value of the end 
product, includes services (except transportation services) incidental to the article, 
provided that the value of those incidental services does not exceed that of the article 
itself.  

“United States” means the 50 States, the District of Columbia, and outlying areas.  

“U.S.-made end product” means an article that is mined, produced, or manufactured in the 
United States or that is substantially transformed in the United States into a new and 
different article of commerce with a name, character, or use distinct from that of the article or 
articles from which it was transformed.  

“WTO GPA country end product” means an article that—  

(1) Is wholly the growth, product, or manufacture of a WTO GPA country; or  

(2) In the case of an article that consists in whole or in part of materials from another 
country, has been substantially transformed in a WTO GPA country into a new and 
different article of commerce with a name, character, or use distinct from that of the 
article or articles from which it was transformed. The term refers to a product offered for 
purchase under a supply contract, but for purposes of calculating the value of the end 
product includes services, (except transportation services) incidental to the article, 
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provided that the value of those incidental services does not exceed that of the article 
itself.  

(b) Delivery of end products. The Contracting Officer has determined that the WTO GPA and 
FTAs apply to this acquisition. Unless otherwise specified, these trade agreements apply 
to all items in the Schedule. The Contractor shall deliver under this contract only U.S.-
made or designated country end products except to the extent that, in its offer, it specified 
delivery of other end products in the provision entitled “Trade Agreements Certificate.”  

 

52.225-13   RESTRICTIONS ON CERTAIN FOREIGN PURCHASES (JUN 2008)   

(a) Except as authorized by the Office of Foreign Assets Control (OFAC) in the Department of 
the Treasury, the Contractor shall not acquire, for use in the performance of this contract, 
any supplies or services if any proclamation, Executive order, or statute administered by 
OFAC, or if OFAC’s implementing regulations at 31 CFR chapter V, would prohibit such a 
transaction by a person subject to the jurisdiction of the United States. 

(b) Except as authorized by OFAC, most transactions involving Cuba, Iran, and Sudan are 
prohibited, as are most imports from Burma or North Korea, into the United States or its 
outlying areas.  Lists of entities and individuals subject to economic sanctions are included 
in OFAC’s List of Specially Designated Nationals and Blocked Persons at 
http://www.treas.gov/offices/enforcement/ofac/sdn.  More information about these 
restrictions, as well as updates, is available in the OFAC’s regulations at 31 CFR chapter V 
and/or on OFAC’s Web site at http://www.treas.gov/offices/enforcement/ofac. 

(c) The Contractor shall insert this clause, including this paragraph (c), in all subcontracts. 

 

52.232-33   PAYMENT BY ELECTRONIC FUNDS TRANSFER—CENTRAL CONTRACTOR 
REGISTRATION (OCT 2003)   

(a) Method of payment.  

 (1) All payments by the Government under this contract shall be made by electronic funds 
transfer (EFT), except as provided in paragraph (a)(2) of this clause. As used in this 
clause, the term "EFT" refers to the funds transfer and may also include the payment 
information transfer. 

 (2) In the event the Government is unable to release one or more payments by EFT, the 
Contractor agrees to either— 

  (i) Accept payment by check or some other mutually agreeable method of payment; 
or 

  (ii) Request the Government to extend the payment due date until such time as the 
Government can make payment by EFT (but see paragraph (d) of this clause). 

(b) Contractor's EFT information. The Government shall make payment to the Contractor using 
the EFT information contained in the Central Contractor Registration (CCR) database. In 
the event that the EFT information changes, the Contractor shall be responsible for 
providing the updated information to the CCR database. 

http://www.treas.gov/offices/enforcement/ofac/sdn
http://www.treas.gov/offices/enforcement/ofac
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(c) Mechanisms for EFT payment. The Government may make payment by EFT through either 
the Automated Clearing House (ACH) network, subject to the rules of the National 
Automated Clearing House Association, or the Fedwire Transfer System. The rules 
governing Federal payments through the ACH are contained in 31 CFR part 210. 

(d) Suspension of payment. If the Contractor's EFT information in the CCR database is 
incorrect, then the Government need not make payment to the Contractor under this 
contract until correct EFT information is entered into the CCR database; and any invoice or 
contract financing request shall be deemed not to be a proper invoice for the purpose of 
prompt payment under this contract. The prompt payment terms of the contract regarding 
notice of an improper invoice and delays in accrual of interest penalties apply.  

(e) Liability for uncompleted or erroneous transfers. 

 (1) If an uncompleted or erroneous transfer occurs because the Government used the 
Contractor's EFT information incorrectly, the Government remains responsible for— 

  (i) Making a correct payment; 

  (ii) Paying any prompt payment penalty due; and 

  (iii) Recovering any erroneously directed funds. 

 (2) If an uncompleted or erroneous transfer occurs because the Contractor's EFT 
information was incorrect, or was revised within 30 days of Government release of the 
EFT payment transaction instruction to the Federal Reserve System, and— 

  (i) If the funds are no longer under the control of the payment office, the 
Government is deemed to have made payment and the Contractor is responsible 
for recovery of any erroneously directed funds; or 

  (ii) If the funds remain under the control of the payment office, the Government shall 
not make payment, and the provisions of paragraph (d) of this clause shall apply. 

(f) EFT and prompt payment. A payment shall be deemed to have been made in a timely 
manner in accordance with the prompt payment terms of this contract if, in the EFT 
payment transaction instruction released to the Federal Reserve System, the date specified 
for settlement of the payment is on or before the prompt payment due date, provided the 
specified payment date is a valid date under the rules of the Federal Reserve System. 

(g) EFT and assignment of claims.  If the Contractor assigns the proceeds of this contract as 
provided for in the assignment of claims terms of this contract, the Contractor shall require 
as a condition of any such assignment, that the assignee shall register separately in the 
CCR database and shall be paid by EFT in accordance with the terms of this clause.  
Notwithstanding any other requirement of this contract, payment to an ultimate recipient 
other than the Contractor, or a financial institution properly recognized under an assignment 
of claims pursuant to subpart 32.8, is not permitted.  In all respects, the requirements of this 
clause shall apply to the assignee as if it were the Contractor.  EFT information that shows 
the ultimate recipient of the transfer to be other than the Contractor, in the absence of a 
proper assignment of claims acceptable to the Government, is incorrect EFT information 
within the meaning of paragraph (d) of this clause. 

(h) Liability for change of EFT information by financial agent. The Government is not liable for 
errors resulting from changes to EFT information made by the Contractor's financial agent. 

(i) Payment information. The payment or disbursing office shall forward to the Contractor 
available payment information that is suitable for transmission as of the date of release of 
the EFT instruction to the Federal Reserve System. The Government may request the 
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Contractor to designate a desired format and method(s) for delivery of payment information 
from a list of formats and methods the payment office is capable of executing. However, the 
Government does not guarantee that any particular format or method of delivery is available 
at any particular payment office and retains the latitude to use the format and delivery 
method most convenient to the Government. If the Government makes payment by check 
in accordance with paragraph (a) of this clause, the Government shall mail the payment 
information to the remittance address contained in the CCR database.  

 

52.232-34   PAYMENT BY ELECTRONIC FUNDS TRANSFER—OTHER THAN CENTRAL 
CONTRACTOR REGISTRATION (MAY 1999)   

(a) Method of payment. 

 (1) All payments by the Government under this contract shall be made by electronic funds 
transfer (EFT) except as provided in paragraph (a)(2) of this clause.  As used in this 
clause, the term "EFT" refers to the funds transfer and may also include the payment 
information transfer. 

 (2) In the event the Government is unable to release one or more payments by EFT, the 
Contractor agrees to either— 

  (i) Accept payment by check or some other mutually agreeable method of payment; 
or 

  (ii) Request the Government to extend payment due dates until such time as the 
Government makes payment by EFT (but see paragraph (d) of this clause). 

(b) Mandatory submission of Contractor's EFT information. 

 (1) The Contractor is required to provide the Government with the information required to 
make payment by EFT (see paragraph (j) of this clause).  The Contractor shall provide 
this information directly to the office designated in this contract to receive that 
information (hereafter: "designated office") by the date of contract award.  If not 
otherwise specified in this contract, the payment office is the designated office for 
receipt of the Contractor's EFT information.  If more than one designated office is 
named for the contract, the Contractor shall provide a separate notice to each office.  
In the event that the EFT information changes, the Contractor shall be responsible for 
providing the updated information to the designated office(s). 

 (2) If the Contractor provides EFT information applicable to multiple contracts, the 
Contractor shall specifically state the applicability of this EFT information in terms 
acceptable to the designated office.  However, EFT information supplied to a 
designated office shall be applicable only to contracts that identify that designated 
office as the office to receive EFT information for that contract. 

(c) Mechanisms for EFT payment.  The Government may make payment by EFT through 
either the Automated Clearing House (ACH) network, subject to the rules of the National 
Automated Clearing House Association, or the Fedwire Transfer System.  The rules 
governing Federal payments through the ACH are contained in 31 CFR part 210. 

(d) Suspension of payment. 

 (1) The Government is not required to make any payment under this contract until after 
receipt, by the designated office, of the correct EFT payment information from the 
Contractor.  Until receipt of the correct EFT information, any invoice or contract 
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financing request shall be deemed not to be a proper invoice for the purpose of prompt 
payment under this contract.  The prompt payment terms of the contract regarding 
notice of an improper invoice and delays in accrual of interest penalties apply. 

 (2) If the EFT information changes after submission of correct EFT information, the 
Government shall begin using the changed EFT information no later than 30 days after 
its receipt by the designated office to the extent payment is made by EFT.  However, 
the Contractor may request that no further payments be made until the updated EFT 
information is implemented by the payment office.  If such suspension would result in a 
late payment under the prompt payment terms of this contract, the Contractor's request 
for suspension shall extend the due date for payment by the number of days of the 
suspension. 

(e) Liability for uncompleted or erroneous transfers. 

 (1) If an uncompleted or erroneous transfer occurs because the Government used the 
Contractor's EFT information incorrectly, the Government remains responsible for— 

  (i) Making a correct payment; 

  (ii) Paying any prompt payment penalty due; and 

  (iii) Recovering any erroneously directed funds. 

 (2) If an uncompleted or erroneous transfer occurs because the Contractor's EFT 
information was incorrect, or was revised within 30 days of Government release of the 
EFT payment transaction instruction to the Federal Reserve System, and— 

  (i) If the funds are no longer under the control of the payment office, the 
Government is deemed to have made payment and the Contractor is responsible 
for recovery of any erroneously directed funds; or 

  (ii) If the funds remain under the control of the payment office, the Government shall 
not make payment and the provisions of paragraph (d) shall apply. 

(f) EFT and prompt payment.  A payment shall be deemed to have been made in a timely 
manner in accordance with the prompt payment terms of this contract if, in the EFT 
payment transaction instruction released to the Federal Reserve System, the date specified 
for settlement of the payment is on or before the prompt payment due date, provided the 
specified payment date is a valid date under the rules of the Federal Reserve System. 

(g) EFT and assignment of claims.  If the Contractor assigns the proceeds of this contract as 
provided for in the assignment of claims terms of this contract, the Contractor shall require 
as a condition of any such assignment, that the assignee shall provide the EFT information 
required by paragraph (j) of this clause to the designated office, and shall be paid by EFT in 
accordance with the terms of this clause.  In all respects, the requirements of this clause 
shall apply to the assignee as if it were the Contractor.  EFT information that shows the 
ultimate recipient of the transfer to be other than the Contractor, in the absence of a proper 
assignment of claims acceptable to the Government, is incorrect EFT information within the 
meaning of paragraph (d) of this clause. 

(h) Liability for change of EFT information by financial agent.  The Government is not liable for 
errors resulting from changes to EFT information provided by the Contractor's financial 
agent. 

(i) Payment information.  The payment or disbursing office shall forward to the Contractor 
available payment information that is suitable for transmission as of the date of release of 
the EFT instruction to the Federal Reserve System.  The Government may request the 
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Contractor to designate a desired format and method(s) for delivery of payment information 
from a list of formats and methods the payment office is capable of executing.  However, 
the Government does not guarantee that any particular format or method of delivery is 
available at any particular payment office and retains the latitude to use the format and 
delivery method most convenient to the Government.  If the Government makes payment 
by check in accordance with paragraph (a) of this clause, the Government shall mail the 
payment information to the remittance address in the contract. 

(j) EFT information.  The Contractor shall provide the following information to the designated 
office.  The Contractor may supply this data for this or multiple contracts (see paragraph (b) 
of this clause).  The Contractor shall designate a single financial agent per contract capable 
of receiving and processing the EFT information using the EFT methods described in 
paragraph (c) of this clause. 

 (1) The contract number (or other procurement identification number). 

 (2) The Contractor's name and remittance address, as stated in the contract(s). 

 (3) The signature (manual or electronic, as appropriate), title, and telephone number of the 
Contractor official authorized to provide this information. 

 (4) The name, address, and 9-digit Routing Transit Number of the Contractor's financial 
agent. 

 (5) The Contractor's account number and the type of account (checking, saving, or 
lockbox). 

 (6) If applicable, the Fedwire Transfer System telegraphic abbreviation of the Contractor's 
financial agent. 

 (7) If applicable, the Contractor shall also provide the name, address, telegraphic 
abbreviation, and 9-digit Routing Transit Number of the correspondent financial 
institution receiving the wire transfer payment if the Contractor's financial agent is not 
directly on-line to the Fedwire Transfer System; and, therefore, not the receiver of the 
wire transfer payment. 

 

52.232-36   PAYMENT BY THIRD PARTY (FEB 2010) (DEVIATION – MAY 2003)  

(a) General.  

 (1) Except as provided in paragraph (a)(2) of this clause, the Contractor agrees to accept 
payments due under this contract, through payment by a third party in lieu of payment 
directly from the ordering activity, in accordance with the terms of this clause.  The third 
party and, if applicable, the particular credit card to be used are identified elsewhere in 
this contract. 

 (2) The credit card is not authorized as a method of payment during any period of the 
Central Contractor Registration (CCR) indicates that the Contractor has delinquent 
debt that is subject to collection under the Treasury Offset Program (TOP).  Information 
on TOP is available at http://fms.treas.gov/debt/index.html. If the CCR subsequently 
indicates that the Contractor no longer has delinquent debt, the Contractor may 
request the Contracting Officer to authorize payment by credit card. 

(b) Contractor payment request.  

http://fms.treas.gov/debt/index.html
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 (1) Except as provided in paragraph (b)(2) of this clause, the Contractor shall make 
payment requests through a charge to the ordering activity account with the third party, 
at the time and for the amount due in accordance with those clauses of this contract 
that authorize the Contractor to submit invoices, contract financing requests, other 
payment requests, or as provided in other clauses providing for payment to the 
Contractor. 

 (2) When the Contracting Officer has notified the Contractor that the credit card is no 
longer an authorized method of payment, the Contractor shall make such payment 
requests in accordance with instructions provided by the Contracting Officer during the 
period when the purchase card is not authorized. 

(c) Payment. The Contractor and the third party shall agree that payments due under this 
contract shall be made upon submittal of payment requests to the third party in accordance 
with the terms and conditions of an agreement between the Contractor, the Contractor’s 
financial agent (if any), and the third party and its agents (if any). No payment shall be due 
the Contractor until such agreement is made. Payments made or due by the third party 
under this clause are not payments made by the ordering activity and are not subject to the 
Prompt Payment Act or any implementation thereof in this contract.  

(d) Documentation. Documentation of each charge against the ordering activity’s account shall 
be provided to the Contracting Officer upon request.  

(e) Assignment of claims. Notwithstanding any other provision of this contract, if any payment 
is made under this clause, then no payment under this contract shall be assigned under the 
provisions of the assignment of claims terms of this contract or the Assignment of Claims 
Act of 1940, as amended, 31 U.S.C. 3727, 41 U.S.C. 15.  

(f) Other payment terms. The other payment terms of this contract shall govern the content 
and submission of payment requests. If any clause requires information or documents in or 
with the payment request, that is not provided in the third party agreement referenced in 
paragraph (c) of this clause, the Contractor shall obtain instructions from the Contracting 
Officer before submitting such a payment request.  

 

52.233-3   PROTEST AFTER AWARD (AUG 1996)  

(a) Upon receipt of a notice of protest (as defined in FAR 33.101) or a determination that a 
protest is likely (see FAR 33.102(d)), the Contracting Officer may, by written order to the 
Contractor, direct the Contractor to stop performance of the work called for by this contract.  
The order shall be specifically identified as a stop-work order issued under this clause.  
Upon receipt of the order, the Contractor shall immediately comply with its terms and take 
all reasonable steps to minimize the incurrence of costs allocable to the work covered by 
the order during the period of work stoppage.  Upon receipt of the final decision in the 
protest, the Contracting Officer shall either— 

 (1) Cancel the stop-work order; or 

 (2) Terminate the work covered by the order as provided in the Default, or the Termination 
for Convenience of the Government, clause of this contract. 

(b) If a stop-work order issued under this clause is canceled either before or after a final 
decision in the protest, the Contractor shall resume work.  The Contracting Officer shall 
make an equitable adjustment in the delivery schedule or contract price, or both, and the 
contract shall be modified, in writing, accordingly, if— 

http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t29t32+1665+30++%2831%29%20%20AND%20%28%2831%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
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 (1) The stop-work order results in an increase in the time required for, or in the 
Contractor's cost properly allocable to, the performance of any part of this contract; and 

 (2) The Contractor asserts its right to an adjustment within 30 days after the end of the 
period of work stoppage; provided, that if the Contracting Officer decides the facts 
justify the action, the Contracting Officer may receive and act upon the request at any 
time before final payment under this contract. 

(c) If a stop-work order is not canceled and the work covered by the order is terminated for the 
convenience of the Government, the Contracting Officer shall allow reasonable costs 
resulting from the stop-work order in arriving at the termination settlement. 

(d) If a stop-work order is not canceled and the work covered by the order is terminated for 
default, the Contracting Officer shall allow, by equitable adjustment or otherwise, 
reasonable costs resulting from the stop-work order. 

(e) The Government's rights to terminate this contract at anytime are not affected by action 
taken under this clause. 

(f) If, as the result of the Contractor's intentional or negligent misstatement, misrepresentation, 
or miscertification, a protest related to this contract is sustained, and the Government pays 
costs, as provided in FAR 33.102(b)(2), or 33.104(h)(1), the Government may require the 
Contractor to reimburse the Government the amount of such costs.  In addition to any other 
remedy available, and pursuant to the requirements of Subpart 32.6, the Government may 
collect this debt by offsetting the amount against any payment due the Contractor under 
any contract between the Contractor and the Government. 

 

52.233-4   APPLICABLE LAW FOR BREACH OF CONTRACT CLAIM (OCT 2004)  

United States law will apply to resolve any claim of breach of this contract. 
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INCORPORATED UNDER 552.212-71:         

 

552.203-71   RESTRICTION ON ADVERTISING (SEP 1999)   

The Contractor shall not refer to this contract in commercial advertising or similar promotions in 
such a manner as to state or imply that the product or service provided is endorsed or preferred 
by the White House, the Executive Office of the President, or any other element of the Federal 
Government, or is considered by these entities to be superior to other products or services.  Any 
advertisement by the Contractor, including price-off coupons, that refers to a military resale 
activity shall contain the following statement:  "This advertisement is neither paid for nor 
sponsored, in whole or in part, by any element of the United States Government." 

 

552.215-72   PRICE ADJUSTMENT—FAILURE TO PROVIDE ACCURATE INFORMATION 
(AUG 1997) 

(a) The Government, at its election, may reduce the price of this contract or contract 
modification if the Contracting Officer determines after award of this contract or contract 
modification that the price negotiated was increased by a significant amount because the 
Contractor failed to: 

 (1) provide information required by this solicitation/contract or otherwise requested by the 
Government; or 

 (2) submit information that was current, accurate, and complete; or 

 (3) disclose changes in the Contractor’s commercial pricelist(s), discounts or discounting 
policies which occurred after the original submission and prior to the completion of 
negotiations. 

(b) The Government will consider information submitted to be current, accurate and complete if 
the data is current, accurate and complete as of 14 calendar days prior to the date it is 
submitted. 

(c) If any reduction in the contract price under this clause reduces the price for items for which 
payment was made prior to the date of the modification reflecting the price reduction, the 
Contractor shall be liable to and shall pay the United States— 

 (1) The amount of the overpayment; and  

 (2) Simple interest on the amount of such overpayment to be computed from the date(s) of 
overpayment to the Contractor to the date the Government is repaid by the Contractor 
at the applicable underpayment rate effective each quarter prescribed by the Secretary 
of Treasury under 26 U.S.C. 6621(a)(2).  

(d) Failure to agree on the amount of the decrease shall be resolved as a dispute. 

(e) In addition to the remedy in paragraph (a) of this clause, the Government may terminate 
this contract for default.  The rights and remedies of the Government specified herein are 
not exclusive, and are in addition to any other rights and remedies provided by law or under 
this contract. 
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552.232-23   ASSIGNMENT OF CLAIMS (SEP 1999)   

Because this is a requirements or indefinite quantity contract under which more than one 
agency may place orders, paragraph (a) of the Assignment of Claims clause (FAR 52.232-23) is 
inapplicable and the following is substituted therefor: 

In order to prevent confusion and delay in making payment, the Contractor shall not assign any 
claim(s) for amounts due or to become due under this contract.  However, the Contractor is 
permitted to assign separately to a bank, trust company, or other financial institution, including 
any Federal lending agency, under the provisions of the Assignment of Claims Act, as 
amended, 31 U.S.C. 3727, 41 U.S.C. 15 (hereinafter referred to as "the Act"), all amounts due 
or to become due under any order amounting to $1,000 or more issued by any Government 
agency under this contract.  Any such assignment takes effect only if and when the assignee 
files written notice of the assignment together with a true copy of the instrument of assignment 
with the contracting officer issuing the order and the finance office designated in the order to 
make payment.  Unless otherwise stated in the order, payments to an assignee of any amounts 
due or to become due under any order assigned may, to the extent specified in the Act, be 
subject to reduction or set-off. 

 

552.238-71   SUBMISSION AND DISTRIBUTION OF AUTHORIZED FSS SCHEDULE 
PRICELISTS (SEP 1999) (TAILORED) 

(a) The Contracting Officer will return one copy of the Authorized FSS Schedule Pricelist to the 
Contractor with the notification of contract award. 

(b) The Contractor shall provide to the VA Contracting Officer: 

 (1) Two paper copies of the Authorized FSS Schedule Pricelist; and 

 (2) The Authorized FSS Schedule Pricelist on a common-use electronic medium. 

(c) The Contracting Officer will provide detailed instructions for the electronic submission with 
the award notification.  Some structured data entry in a prescribed format may be required. 

(d) During the period of the contract, the Contractor shall provide one copy of its Authorized 
FSS Schedule Pricelist to any authorized Schedule user, upon request. 

 


